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Civil Action No. 1892-50 

4541 Filed Apr 28 1950 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNION TRUST COMPANY OF THE DISTRICT OF 
COLUMBIA as Executor of the Estate of Mildred E. 
Miller, deceased, and as Ancillary' Executor of the 
Estate of Mildred E. Miller, deceased, 15th & H 
Streets, N. W., Washington, D. C., 

and 

MELVILLE W. STUART, as Ancillary Administrator, 
c.t.a., d.b.n., of the Estate of Mildred E. Miller, de¬ 
ceased, 1220 North Scott Street, Arlington, Virginia, 
Plaintiffs, 


v. 

EASTERN AIR LINES, INC., a Delaware corporation, 
808 Fifteenth Street, N. W., Washington, D. C., 

and 

ERICK RIOS BRIDOUX, Apartment No. 1, 1025 Con¬ 
necticut Avenue, N. W., Washington, D. C. 

and 

PAUL M. AUBIN, and L. G. LYONS, co-partners doing 
business as Universal Air and Marine Supply Com¬ 
pany, 1025 Connecticut Avenue, N. W., Washington, 
D. C., Defendants. 

Complaint For Damages For Wrongful Death 

First Count 

1 . Plaintiff Union Trust Company of the District of 
Columbia has been duly appointed, and has qualified, as 
the Executor of the Estate of Mildred E. Miller, deceased. 
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Civil Action No. 1892-’50 

4541 Filed Apr 2S 1950 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNION TRUST COMPANY OF THE DISTRICT OF 
COLUMBIA as Executor of the Estate of Mildred E. 
Miller, deceased, and as Ancillary Executor of the 
Estate of ^Vlildred E. Miller, deceased, 15th & H 
Streets, N. W., Washington, D. C., 

and 

MELVILLE W. STUART, as Ancillary Administrator, 
c.t.a~, d.b.n., of the Estate of Mildred E. Miller, de¬ 
ceased, 1220 North Scott Street, Arlington, Virginia, 
Plaintiffs, 

v. 

EASTERN AIR LINES, INC., a Delaware corporation, 
808 Fifteenth Street, N. W., Washington, D. C., 

and 

ERICK RIOS BRIDOUX, Apartment No. 1, 1025 Con¬ 
necticut Avenue, N. W., Washington, D. C. 

and 

PAUL M. AUBIN, and L. G. LYONS, co-partners doing 
business as Universal Air and Marine Supply Com¬ 
pany, 1025 Connecticut Avenue, N. W., Washington, 
D. C., Defendants. 

Complaint For Damages For Wrongful Death 

First Count 

1 . Plaintiff Union Trust Company of the District of 

Columbia has been duly appointed, and has qualified, as 

the Executor of the Estate of Mildred E. Miller, deceased, 
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by the Orphans’ Court for Montgomery County, Maryland, 
and is serving as such, and has been duly appodnt- 
4542 ed, and has qualified, as Ancillary Executor of the 
Estate of Mildred E. Milter, deceased, by the 
United States District Court for the District of Columbia, 
and is serving as such. Plaintiff Melville W. Stuart was 
duly appointed, and has qualified, as Ancillary Adminis¬ 
trator, c.t.a., d.b.n., of the Estate of Mildred E. Miller, 
deceased, by the Circuit Court for Arlington County, 
Virginia, and is serving as such. Plaintiffs’ decedent, the 
said Mildred E. Miller, deceased, died domiciled in Mont¬ 
gomery County, Maryland. • The amount in controversy, 
exclusive of interest and costs, exceeds the sum of Three 
Thousand Dollars ($3,000.00). > 

2. On or about November 1, 1949, said Mildred E. 
Miller, plaintiffs’ decedent, was a fare-paying passenger 
in an aircraft operated by defendant Eastern Air Lanes, 
Inc., in the District of Columbia, or in the State of Vir¬ 
ginia, or in both the District of Columbia and the State 
of Virginia. Defendant Rios was at the same time operat¬ 
ing another aircraft in the District of Columbia or the 
State of Virginia or in. both the District of Columbia and 
the State of Virginia, which aircraft was owned by, or 
leased to defendants Aubin and Lyons, or in which de¬ 
fendants Aubin and Lyons had some right, title or inter¬ 
est, or the right to convey, bargain or sell some right, 
title and interest, and who had permitted defendant Rios 
to operate the same as aforesaid. 

3. On or about November 1, 1949, as a result of the 
negligent operation of its respective aircraft by defendant 
Eastern Air Lines, or as a result of the negligent opera¬ 
tion of his respective aircraft by defendant Rios, or as a 
result of the negligence of defendants Anbin and Lyons 
in permitting defendant Rios to operate a defective air¬ 
craft, or as a result of the negligence of defendants Aubin 




and Lyons in permitting the operation of their respective 
aircraft by defendant Rios who was a foreign national 
not properly trained to safely operate an aircraft, of the 
type they permitted him to operate, in the United States 
and especially in the vicinity of Washington, D. C., which 
they well knew, or should have known in the exer- 
4543 cise of reasonable care, or as a result of two or 
more or all of the foregoing, the two aircraft re¬ 
ferred to in paragraph two, above, came into collision, 
resulting in injuries to plaintiffs’ decedent, the said 
^Mildred E. Miller, causing her death the same day, all of 
which took place in the District of Columbia, or in the 
State of Virginia, or in both the District of Columbia and 
the State of Virginia. 

4. Plaintiffs’ decedent, the said Mildred E. Miller, left 
surviving her a minor son, Ralph F. Miller, Jr., aged 
twenty years, and a minor daughter, Mildred C. Miller, 
aged fourteen, to whose support she contributed. 

Wherefore, plaintiffs, and each of them, demand judg¬ 
ment against defendants, or any one or more of them, in 
the sum of Five Hundred Thousand Dollars ($500,000.00), 
and costs. 

Second Count 

1 . Plaintiffs incorporate herein by reference the alle¬ 
gations of paragrap hone of the First Count. 

2. Plaintiffs incorporate herein by reference the allega¬ 
tions of paragraph two of the First Count. 

3. On or about November 1, 1949, defendant Eastern 
Air Lines, Inc., had exclusive control of its respective air¬ 
craft referred to in paragraph two hereof, and defendant 
Rios had exclusive control of his respective aircraft re¬ 
ferred to in paragraph two hereof. The two aircraft 
referred to in paragraph two hereof, and in this para¬ 
graph, were in collision, as a result of which plaintiffs’ 
decedent received injuries which caused her death the 
same day. 
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4. Plaintiffs’ decedent’s, the said Mildred E. Miller’s, 
death was the proximate result of the negligence of de¬ 
fendant Eastern Air Lines, Inc., or defendant Bios, or 
both. 

5. Plaintiffs incorporate herein by reference the alle¬ 
gations of paragraph four of the First Count. 

4544 Wherefore, plaintiffs demand judgment against 
defendant Eastern Air Lines, Inc., and defendant 

Bios, or both said defendants in the sum of Five Hund¬ 
red Thousand Dollars ($500,000.00), and costs. 

/s/ Jo. V. Morgan 
Jo. V. Morgan 
605 Southern Building 
Washington 5, D. C. 

/s/ Jo. V. Morgan, Jr. (by JM) 
Jo. V. Morgan, Jr. 

815 Fifteenth Street, N. W. 
Washington 5, D. C. 

Attorneys for plaintiffs 

Plaintiffs demand a jury trial. 

/s/ Jo. V. Morgan 
Jo. V. Morgan 

/s/ Jo. V. Morgan, Jr. (by JM) 
Jo. V. Morgan, Jr. 

Attorneys for plaintiffs 

• • • • 

V 

4545 Filed May 22 1950 Harry M. Hull, Clerk 

Answer of the Defendant, Eastern Air Lines, Inc., 

A Corp., To Complaint 

First Defense 

The above named defendant admits that the amount in 
controversy exceeds the sum of $3,000.00; it is without in¬ 
formation or belief sufficient to answer the other allega- 
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tions of paragraph one; it admits that at the time alleged 
that plaintiff’s decedent was a fare paying passenger on 
one of its’ airplanes, being operated in the State of Vir¬ 
ginia; it admits that an accident occurred in the State 
of Virginia, as the result of which plaintiff’s decedent 
died; it admits that its’ plane was struck by another 
airplane operated by the defendant, Bridoux; it 
4546 denies each and every allegation of negligence con¬ 
tained in the complaint, as to it; it is without in¬ 
formation or belief sufficient to either admit or deny the 
allegations concerning the next of kin, or pecuniary losses 
alleged to have been sustained by them; it denies each 
and every other allegation contained in the complaint, with 
respect to it 

Second Defense 

Further answering the complaint this defendant states 
that the accident of which plaintiff complains was caused 
solely as the result of the negligence of the defendant, 
Bridoux, or due to the concurrent negligence of the de¬ 
fendant, Bridoux, and third parties. 

Third Defense 

Further answering the complaint this defendant, with 
leave of Court reserves its’, right to move the Court to 
change the venue of this action at a later date. 

/s/ R. W. Galiher 

Richard W. Galiher 

/s/ Wm. E. Stewart, Jr. 

William E. Stewart, Jr. 
Attorneys for Defendant 
Eastern Air Lines, Inc., 
Woodward Building. 



Cross-Claim 


The defendant, Eastern Air Lines, Inc., a Corporation, 
avers that the collision, which is the subject of the plain¬ 
tiff’s claim, was caused solely by the negligence of the 
defendant, Bridoux, or the concurrent negligence of the 
defendant, Bridoux, and third parties, and not as the re¬ 
sult of any negligence on the part of this defendant. If 
this plaintiff recovers any sum against this defendant, it 
in turn should be entitled to judgment over against the 
defendant, Bridoux. 

WHEREFORE, defendant, Eastern Air Lines, Inc., 
a Corporation, demands judgment against the de- 
4547 fendant, Bridoux, for any sums which may be re¬ 
covered against it, by the plaintiffs. 

/s/ R. W. G-aliher 

Richard W. Galiher 

/s/ Wm. E. Stewart, Jr. 

William E. Stewart, Jr. 
Attorneys for Defendant 
Eastern Air Lines, Inc., 

Woodward Building. 

• • • * 

4672 Filed Apr 28 1950 Harry M. Hull, Clerk 

Complaint For Damages For Wrongful Death 

First Count 

1. Plaintiff Union Trust Company of the District of 
Columbia has been duly appointed, and has qualified, as 
the Executor of the Estate of Ralph F. Miller, deceased, 
by the Orphans’ Court for Montgomery County, Mary¬ 
land, and is serving as such, and has been duly ap¬ 
pointed, and has qualified, as Ancillary Executor 

4673 of the Estate of Ralph F. Miller, deceased, by the 
United States District Court for the District of 
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Columbia, and is serving as such. Plaintiff Melville W. 
Stuart was duly appointed, and has qualified, as Ancil¬ 
lary Administrator, c.t.a., d.b.n., of the Estate of Ralph 
F. Miller, deceased, by the Circuit Court for Arlington 
County, Virginia, and is serving as such. Plaintiffs’ de¬ 
cedent, the said Ralph F. Miller, deceased, died domiciled 
in Montgomery County, Maryland. The amount in con¬ 
troversy, exclusive of interest and costs, exceeds the sum 
of Three Thousand Dollars ($3,000.00). 

2. On or about November 1, 1949, said Ralph F. Mil¬ 
ler, plaintiffs’ decedent, was a fare-paying passenger in 
an aircraft operated by defendant Eastern Air Lines, Inc., 
in the District of Columbia, or in the State of Virginia, 
or in both the District of Columbia and the State of 
Virginia. Defendant Rios was at the same time operating 
another aircraft in the District of Columbia or the State 
of Virginia or in both the District of Columbia and the 
State of Virginia, which aircraft was owned by, or leased 
to defendants Aubin and Lyons, or in which defendants 
Aubin and Lyons had some right, title or interest, or the 
right to convey, bargain or sell some right, title and in¬ 
terest, and who had permitted defendant Rios to operate 
the same as aforesaid. 

3. On or about November 1, 1949, as a result of the 
negligent operation of its respective aircraft by defendant 
Eastern Air Lines, or as a result of the negligent opera¬ 
tion of his respective aircraft by defendant Rios, or as a 
result of the negligence of defendants Aubin and Lyons in 
permitting defendant Rios to operate a defective aircraft, 
or as a result of the negligence of defendants Aubin and 
Lyons in permitting the operation of their respective 
aircraft by defendant Rios who was a foreign national not 
properly trained to safely operate an aircraft, of the 
type they permitted him to operate, in the United States 
and especially in the vicinity of Washington, D. C., which 
they well knew, or should have known in the exercise of 
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reasonable care, or as a result of two or more or all of 
the foregoing, the two aircraft referred to in paragraph 
two, above, came into collision, resulting in injuries 
4674 to plaintiffs’ decedent, the said Ralph F. Miller, 
causing his death the same day, all of which took 
place in the District of Columbia, or in the State of Vir¬ 
ginia, or in both the District of Columbia and the State 
of Virginia. 

4. Plaintiffs’ decedent, the said Ralph F. Miller, left 
surviving him a minor son, Ralph F. Miller, Jr., aged 
twenty years, and a minor daughter, Mildred C. Miller, 
aged fourteen, to whose support he contributed. 

Wherefore, plaintiffs, and each of them, demand judg¬ 
ment against defendants, or any one or more of them, in 
the sum of Five Hundred Thousand Dollars ($500,000.00), 
and costs. 

Second Count 

1. Plaintiffs incorporate herein by reference the alle¬ 
gations of paragraph one of the First Count. 

2. Plaintiffs incorporate herein by reference the alle¬ 
gations of paragraph two of the First Count. 

3. On or about November 1, 1949, defendant Eastern 
Air Lines, Inc., had exclusive control of its respective 
aircraft referred to in paragraph two hereof, and de¬ 
fendant Rios had exclusive control of his respective air¬ 
craft referred to in paragraph two hereof. The two air¬ 
craft referred to in paragraph two hereof, and in this 
paragraph, were in collision, as a result of which plain¬ 
tiffs’ decedent received injuries which caused his death 
the same day. 

4. Plaintiffs’ decedent’s, the said Ralph F. Miller’s, 
death was the proximate result of the negligence of de¬ 
fendant Eastern Air Lines, Inc., or defendant Rios, or 

both. 
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5. Plaintiffs incorporate herein by reference the alle¬ 
gations of paragraph four of the First Count. 

Wherefore, plaintiffs demand judgment against de¬ 
fendant Eastern Air Lines, Inc., and defendant Rios, or 
both said defendants in the sum of Five Hundred 

4675 Thousand Dollars ($500,000.00), and costs. 

/s/ Jo V. Morgan 
Jo V. Morgan 
Southern Building, 
Washington 5, D. C. 

/s/ Jo V. Morgan, Jr., (by JM) 

Jo V. Morgan, Jr., 

815 Fifteenth Street, N. W., 
Washington 5, D. C. 

Attorneys for plaintiffs 

Plaintiffs demand a jury trial. 

/s/ Jo V. Morgan 
Jo V. Morgan 

/s/ Jo V. Morgan, Jr., (by JM) 

Jo V. Morgan, Jr., 

Attorneys for plaintiffs 

• • • • 

4676 Filed May 22 1950 Harry M. Hull, Clerk 

Answer of the Defendant, Eastern Air Lines, Inc., 

A Cory., To Complaint 

First Defense 

The above named defendant admits that the amount in 
controversy exceeds the sum of $3,000.00; it is without 
information or belief sufficient to answer the other alle¬ 
gations of paragraph one; it admits that at the time 
alleged that plaintiff’s decedent was a fare paying pas¬ 
senger on one of its’ airplanes, being operated in the 
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State of Virginia; it admits that an accident occurred in 
the State of Virginia, as the result of which plaintiff’s 
decedent died; it admits that its’ plane was struck 
4677 by another airplane operated by the defendant, 
Bridoux; it denies each and every allegation of 
negligence contained in the complaint, as to it; it is with¬ 
out information or belief sufficient to either admit or 
deny the allegations concerning the next of kin, or pe¬ 
cuniary losses alleged to have been sustained by them; it 
denies each and every other allegation contained in the 
complaint, with respect to it. 

Second Defense 

Further answering the complaint this defendant states 
that the accident of which plaintiff complains was caused 
solely as the result of the negligence of the defendant, 
Bridoux, or due to the concurrent negligence of the de¬ 
fendant, Bridoux, and third parties. 

Third Defense 

Further answering the complaint this defendant, with 
leave of Court reserves its’ right to move the Court to 
change the venue of this action at a later date. 

/s/ R. W. Galiher 

Richard W. Galiher 

/s/ Wm. E. Stewart, Jr. 

William E. Stewart, Jr. 
Attorneys for Defendant, 
Eastern Air Lines, Inc., 
Woodward Building. 

Cross-Claim 

The defendant, Eastern AirLines, Inc., a Corporation, 
avers that the collision, which is the subject of the plain¬ 
tiff’s claim, was caused solely by the negligence of the 
defendant, Bridoux, or the concurrent negligence of the 
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defendant, Bridoux, and third parties, and not as the re¬ 
sult of any negligence on the part of this defendant. If 
this plaintiff recovers any sum against this defendant, it 
in turn should be entitled to judgment over against the 
defendant, Bridoux. 

WHEREFORE, defendant, Eastern Air Lines, 
4678 Inc., a Corporation, demands judgment against the 
defendant, Bridoux, for any sums which may be 
recovered against it, by the plaintiffs. 

/s/ R. W. Galiher 

Richard W. Galiher 

/s/ Wm. E. Stewart, Jr. 

William E. Stewart, Jr. 
Attorneys for Defendant, 
Eastern Air Lines, Inc., 
Woodward Building. 

Copy mailed to all attorneys this 19th day of May, 
A.D., 1950, postage prepaid. 

/s/ R. W. Galiher 

Richard W. Galiher 
Attorney for Defendant 
Eastern Air Lines, Inc., 
Woodward Building. 

• • • • 

4708 Filed Oct 26 1950 Harry M. Hull, Clerk 

Complaint For Damages For Wrongful Death Under 
Federal Tort Claims Act 

1. This court has jurisdiction of this cause under the 
provisions of Title 28, United States Code, section 1346 
(b). Plaintiff Union Trust Company of the District of 
Columbia has been duly appointed, and has qualified, as 
the Executor of the Estate of Ralph F. Miller, deceased, 
by the Orphans Court for Montgomery County, Maryland, 
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and is serving as such, and has been duly appointed and 
has qualified as Ancillary Executor of the Estate of Ralph 
F. Miller, deceased, by the United States District Court 
for the District of Columbia, and is serving as such. It 
brings this action as said Executor and as said Ancillary 
Executor. Plaintiff Melville W. Stuart was duly ap¬ 
pointed, and has qualified, as Ancillary Administrator, 
c.t.a., d.b,n., of the Estate of Ralph F. Miller, deceased, 
by the Circuit Court for Arlington County, Virginia and 
is serving as such. Plaintiff Stuart brings -this action 
as such Ancillary Administrator, c.t.a., d.b.n. Plaintiffs’ 
decedent, Ralph F. Miller, died domiciled in Montgomery 
County, Maryland. 

4709 2. On or about November 1, 1949, said Ralph 

F. Miller, plaintiffs’ decedent, was a fare-paying 
passenger in an aircraft operated by Eastern Air Lines, 
Inc., in the District of Columbia, or in the State of Vir¬ 
ginia, or in both the District of Columbia and the State 
of Virginia, which aircraft was descending to land at 
Washington National Airport, which airport was being 
operated by defendant. Said aircraft was in contact by 
radio with the control tower at said airfield, and the per¬ 
sonnel in the control tower were advising the pilot of 
said aircraft, and were controlling his movements, by 
radio with respect to said landing. The said personnel in 
said control tower, and each of them, were employees of 
the defendant acting within the scope of -their office or 
employment with respect to such control and direction of 
the said aircraft, and such personnel had the duty to¬ 
wards plaintiffs’ decedent to be alert for the presence of 
all aircraft in the traffic pattern around the said airport, 
and to advise pilots engaged in the landing of aircraft 
so as to prevent collisions and other accidents. 

3. The said control tower personnel while acting with¬ 
in the scope of his, or their office or employment as an 
employee or employees of the defendant by his or their 
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negligent or wrongful act or omission so directed the 
approach of the said aircraft in which plaintiffs’ decedent 
was a passenger and a P-38 aircraft operated by one 
Erick Rios Bridoux so as to cause the said aircraft to 
collide in mid air resulting in an injury or injuries in the 
District of Columbia, or in the State of Virginia, or in 
both the District of Columbia and the State of Virginia, 
to plaintiffs’ decedent, from which injury or injuries 
plaintiffs’ decedent died the same day. 

4. Plaintiffs’ decedent, the said Ralph F. Miller, left 
surviving him a then minor son, Ralph F. Miller, Jr., then 
aged 20 years, and now an adult, and a minor daughter, 
Mildred C. Miller, then aged 14 years, and now aged 15 
years, to whose support he contributed. 

5. Were the defendant a private person, defendant 
would be liable to the plaintiffs, or one of them, for the 

damages resulting from the wrongful death of 
4710 plaintiffs’ decedent. 

WHEREFORE plaintiffs, and each of them, de¬ 
mand judgment against defendant in the sum of Five 
Hundred Thousand Dollars ($500,000.00), a reasonable 
attorneys fee not to exceed twenty per cent (20%) of the 
damages recovered herein, and the costs of this action. 

/s/ Jo V. Morgan 
Jo V. Morgan 
Southern Building 
Washington, D. C. 

/s/ Jo V. Morgan, Jr. 

Jo V. Morgan, Jr. 

815 - 15th Street, N. W. 
Washington, D. C. 

Attorneys for Plaintiffs 
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4711 Filed Dec 27 1950 Harry M. Hull, Clerk 

Answer 
First Defense 

The complaint fails to state a claim upon which relief 
may be granted. 

Second Defense 

The Court is without jurisdiction over the subject mat¬ 
ter of the suit of plaintiff Melville W. Stuart, Ancillary 
Administrator, c.t.a., d.b.n., of the Estate of Ralph F. 
Miller, deceased, the United States of America not hav¬ 
ing consented to be sued for its torts except in the juris¬ 
diction where the act or omission complained of occurred 
or where the plaintiff resides. The plaintiff does not re¬ 
side in the District of Columbia, nor did the act or omis¬ 
sion complained of occur here. 

Third Defense. 

Answering the specifically numbered paragraphs of the 
complaint, defendant avers: 

1. Defendant admits the allegation of the first sentence 
of paragraph 1 of the complaint insofar as it applies to 
plaintiff Union Trust Company of the District of Colum¬ 
bia, a corporation, Executor of the Estate of Ralph F. 

Miller, deceased, and Ancillary Executor of the 

4712 Estate of Ralph F. Miller, deceased, but denies the 
allegation as to the other plaintiff herein. Defend¬ 
ant admits the allegations of the second and third sen¬ 
tences of paragraph one, and defendant is without knowl¬ 
edge or information sufficient to enable it to form a belief 
as to the allegations of the fourth, fifth, and sixth sen¬ 
tences of paragraph one. 

2. Defendant admits that plaintiff’s decedent was a 
fare paying passenger in an aircraft operated by Eastern 
Airlines Inc., in the State of Virginia, on November 1, 
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negligent or wrongful act or omission so directed the 
approach of the said aircraft in which plaintiffs’ decedent 
was a passenger and a P-38 aircraft operated by one 
Erick Bios Bridoux so as to cause the said aircraft to 
collide in mid air resulting in an injury or injuries in the 
District of Columbia, or in the State of Virginia, or in 
both the District of Columbia and the State of Virginia, 
to plaintiffs’ decedent, from which injury or injuries 
plaintiffs’ decedent died the same day. 

4. Plaintiffs’ decedent, the said Ralph F. Miller, left 
surviving him a then minor son, Ralph F. Miller, Jr., then 
aged 20 years, and now an adult, and a minor daughter, 
Mildred C. Miller, then aged 14 years, and now aged 15 
years, to whose support he contributed. 

5. Were the defendant a private person, defendant 
would be liable to the plaintiffs, or one of them, for the 

damages resulting from the wrongful death of 
4710 plaintiffs’ decedent 

WHEREFORE plaintiffs, and each of them, de¬ 
mand judgment against defendant in the sum of Five 
Hundred Thousand Dollars ($500,000.00), a reasonable 
attorneys fee not to exceed twenty per cent (20%) of the 
damages recovered herein, and the costs of this action. 

/s/ Jo V. Morgan 
Jo V. Morgan 
Southern Building 
Washington, D. C. 

/s/ Jo V. Morgan, Jr. 

Jo V. Morgan, Jr. 

815 - 15th Street, N. W. 
Washington, D. C. 

Attorneys for Plaintiffs 
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4711 Filed Dec 27 1950 Harry M. Hull, Clerk 

Answer 
First Defense 

The complaint fails to state a claim upon which relief 
may be granted. 

Second Defense 

The Court is without jurisdiction over the subject mat¬ 
ter of the suit of plaintiff Melville W. Stuart, Ancillary 
Administrator, c.tja>, d.b.n., of the Estate of Ralph F. 
Miller, deceased, the United States of America not hav¬ 
ing consented to be sued for its torts except in the juris¬ 
diction where the act or omission complained of occurred 
or where the plaintiff resides. The plaintiff does not re¬ 
side in the District of Columbia, nor did the act or omis¬ 
sion complained of occur here. 

Third Defense. 

Answering the specifically numbered paragraphs of the 
complaint, defendant avers: 

1. Defendant admits the allegation of the first sentence 
of paragraph 1 of the complaint insofar as it applies to 
plaintiff Union Trust Company of the District of Colum¬ 
bia, a corporation, Executor of the Estate of Ralph F. 

Miller, deceased, and Ancillary Executor of the 

4712 Estate of Ralph F. Miller, deceased, but denies the 
allegation as to the other plaintiff herein. Defend¬ 
ant admits the allegations of the second and third sen¬ 
tences of paragraph one, and defendant is without knowl¬ 
edge or information sufficient to enable it to form a belief 
as to the allegations of the fourth, fifth, and sixth sen¬ 
tences of paragraph one. 

2. Defendant admits that plaintiff’s decedent was a 
fare paying passenger in an aircraft operated by Eastern 
Airlines Inc., in the State of Virginia, on November 1, 
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1949, and admits that said aircraft was descending to 
land at Washington National Airport, which airport is 
owned and operated by the defendant and that said per¬ 
sonnel in the control tower were employees of the de¬ 
fendant, but defendant denies each and every other alle¬ 
gation of paragraph two of the Complaint. 

3. Denied, except for the allegation that said aircraft 
collided in the air in the State of Virginia, and the allega¬ 
tion that plaintiffs decedent received injuries in said col¬ 
lision from which he died, which allegations are admitted. 

4. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the other allega¬ 
tions contained in paragraph four of the Complaint. 

5. Paragraph five of the Complaint states conclusions 
of law which defendant is not required to answer. 

WHEREFORE, defendant demands judgment together 
with the costs of this suit. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 

/s/ Ross O’Donoghue 
Ross O’Donoghue 
Assistant United States 
Attorney 

/s/ C. Frank Reifsnyder 
C. Frank Reifsnyder 
Assistant United States 
Attorney 

• * • • 
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4765 Filed Oct 26 1950 Harry M. Hull, Clerk 

Complaint For Damages For Wrongful Death Under 
Federal Tort Claims Act 

1. This court has jurisdiction of this cause under the 
provisions of Title 28, United States Code, section 1346 
(b). Plaintiff Union Trust Company of the District of 
Columbia has been duly appointed, and has qualified, as 
the Executor of the Estate of Mildred E. Miller, de¬ 
ceased, by the Orphans Court for Montgomery County, 
Maryland, and is serving as such, and has been duly ap¬ 
pointed and has qualified as Ancillary Executor of the 
Estate of Mildred E. Miller, deceased, by the United 
States District Court for the District of Columbia, and 
is serving as such. It brings this action as said Executor 
and as said Ancillary Executor. Plaintiff Melville W. 
Stuart was duly appointed, and has qualified, as Ancillary 
Administrator, c.t.a., d.b.n., of the Estate of Mildred E. 
Miller, deceased, by the Circuit Court for Arlington 
County, Virginia and is serving as such. Plaintiff Stuart 
brings this action as such Ancillary Administrator, c.t.a., 
d.b.n. Plaintiffs’ decedent, Mildred E. Miller, died domi¬ 
ciled in Montgomery County, Maryland. 

4766 2. On or about November 1, 1949, said Mildred 
E. Miller, plaintiffs’ decedent, was a fare-paying 

passenger in an aircraft operated by Eastern Air Lines, 
Inc., in the District of Columbia, or in the State of Vir¬ 
ginia, or in both the District of Columbia and the State 
of Virginia, which aircraft was descending to land at 
Washington National Airport, which airport was being 
operated by defendant. Said aircraft was in contact by 
radio with the control tower at said airfield, and the per¬ 
sonnel in the control tower were advising the pilot of 
said aircraft, and were controlling his movements, by 
radio with respect to said landing. The said personnel 
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in said control tower, and each of them, were employees 
of the defendant acting within the scope of their office or 
employment with respect to such control and direction of 
the said aircraft, and such personnel had the duty towards 
plaintiffs’ decedent to be alert for the presence of all 
aircraft in the traffic pattern around the said airport, and 
to advise pilots engaged in the landing of aircraft so as 
to prevent collisions and other accidents. 

3. The said control tower personnel while acting within 
the scope of his, or their, office or employment as an em¬ 
ployee or employees of the defendant by his or their negli¬ 
gent or wrongful act or omission so directed the ap¬ 
proach of the said aircraft in which plaintiffs’ decedent 
was a passenger and a P-38 aircraft operated by one 
Erick Rios Bridoux so as to cause the said aircraft to 
collide in mid air resulting in an injury or injuries in 
the District of Columbia, or in the State of Virginia, or 
in both the District of Columbia and the State of Vir¬ 
ginia, to plaintiffs’ decedent, from which injury or in¬ 
juries plaintiffs’ decedent died the same day. 

4. Plaintiffs’ decedent, the said Mildred E. Miller, left 
surviving her a then minor son, Ralph F. Miller, Jr., then 
aged 20 years, and now an adult, and a minor daughter, 
Mildred C. Miller, then aged 14 years, and now aged 15 
years, to whose support she contributed. 

5. Were the defendant a private person, defendant 
would be liable to the plaintiffs, or one of them, for the 

damages resulting from the wrongful death of 
4767 plaintiffs’ decedent. 

WHEREFORE plaintiffs, and each of them, de¬ 
mand judgment against defendant in the sum of Five 
Hundred Thousand Dollars ($500,000.00), a reasonable 
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attorneys fee not to exceed twenty per cent (20%) of the 
damages recovered herein, and the costs of this action. 

/s/ Jo V. Morgan 
Jo V. Morgan 
Southern Building 
Washington, D. C. 

/s/ Jo V. Morgan, Jr. 

Jo V. Morgan, Jr. 

815 - loth Street, N. W. 
Washington, D. C. 

Attorneys for Plaintiffs 
• • • * 

4768 Filed Dec 27 1950 Harry M. Hull, Clerk 

Answer 
First Defense 

The complaint fails to state a claim upon which relief 
may be granted. 

Second Defense 

The Court is without jurisdiction over the subject mat¬ 
ter of the suit of plaintiff Melville W. Stuart, Ancillary 
Administrator, c.t.a., d.b.n., of the Estate of Mildred E. 
Miller, deceased, the United States of America not having 
consented to be sued for its torts except in the jurisdic¬ 
tion where the act or omission complained of occurred 
or where the plaintiff resides. The plaintiff does not re¬ 
side in the District of Columbia, nor did the act or omis¬ 
sion complained of occur here. 

Third Defense 

Answering the specifically numbered paragraphs of the 
complaint, defendant avers: 

1. Defendant admits the allegation of the first sen¬ 
tence of paragraph 1 of the complaint insofar as it ap¬ 
plies to plaintiff Union Trust Company of the District of 
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Columbia, a corporation, Executor of the Estate of Mil¬ 
dred E. Miller, deceased, and Ancillary Executor of the 
Estate of Mildred E. Miller, deceased, but denies 
4769 the allegation as to the other plaintiff herein. De¬ 
fendant admits the allegations of the second and 
third sentences of paragraph 1, and defendant is without 
knowledge or information sufficient to enable it to form a 
belief as to the allegations of the fourth, fifth, and sixth 
sentences of paragraph 1. 

2. Defendant admits that plaintiff’s decedent was a 
fare paying passenger in an aircraft operated by Eastern 
Airlines Inc., in the State of Virginia, on November 1„ 
1949, and admits that said aircraft was descending to 
land at Washington National Airport, which airport is 
owned and operated by the defendant and that said per¬ 
sonnel in the control tower were employees of the de¬ 
fendant, but defendant denies each and every other allega¬ 
tion of paragraph 2 of the complaint. 

3. Denied, except for the allegation that said aircraft 
collided in the air in the State of Virginia, and the alle¬ 
gation that plaintiff’s decedent received injuries in said 
collision from which she died, which allegations are ad¬ 
mitted. 

4. Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the other 
allegations contained in paragraph four of the complaint. 

5. Paragraph five of the complaint states conclusions 
of law which defendant is not required to answer. 

WHEREFORE, defendant demands judgment together 
with the costs of this suit. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 
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/s/ Boss O’Donoghue 
Ross O’Donoghue 
Assistant United States 
Attorney 

/s/ C. Frank Reifsnyder 
C. Frank Reifsnyder 
Assistant United States 
Attorney 

* • • • 

4548 Filed Sep 19 1952 Harry M. Hull, Clerk 

Pretrial Order 

These are wrongful death actions by the estates of 
Ralph F. Miller and Mildred Miller, husband and wife, 
who died in an air collision of November 1, 1949, in the 
vicinity of Washington National Airport while they were 
passengers in an Eastern Airlines plane. (See attached 
copy of self explanatory stipulation covering other Bo¬ 
livian air crash cases.) 

I. The parties signing this pretrial order stipulate and 
agree on the following facts: 

At approximately 11:46-11:47 a.m., E.S.T., on Novem¬ 
ber 1, 1949, an Eastern Airlines DC-4 No. N88727, de¬ 
nominated as Eastern flight 537, and a P-38 mili- 

4549 tary type aircraft No. NX-26927 collided in mid air 
while the Eastern DC-4 plane was approximately 

300 feet in the air on final approach for landing on run¬ 
way number 3 at the Washington National Airport, Wash¬ 
ington, D. C. Eastern flight 537 was carrying a crew of 
4 persons (pilot, co-pilot, steward and stewardess) and 51 
passengers all of whom, including plaintiff’s decedents, 
were killed in and as a direct and proximate result of said 
accident. The P-38 was carrying only the pilot, Erick Rios 
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Bridoux, a citizen of Bolivia and an officer in the Bolivian 
Air Force who was then operating the P-38. Bridoux was 
seriously injured in said collision but survived. Both air¬ 
craft were completely wrecked and such debris or com¬ 
ponents of the planes as were thereafter found in or near 
the scene of the collision are indicated on a chart stipu¬ 
lated. 

Eastern flight 537 was en route from Boston, Massa¬ 
chusetts, via intermediate points to Washington, D. C. 
Over Beltsville, Maryland, 15 miles Northeast of the 
Washington National Airport, flight 537 contacted the 
Washington control tower on 119.1 megacycles voice radio 
communications and the flight was cleared by the tower 
to enter a left traffic pattern for landing on runway num¬ 
ber 3. One minute before that clearance, that is at 11:37 
a.m., E.S.T., the P-38 had taken off from runway number 
3 at Washington National Airport on a test flight. From 
the time the P-38 departed until after the accident, visi¬ 
bility in the vicinity of the airport remained at 15 miles, 
ceiling was 6,500 feet with scattered clouds at 3,500 and 
surface wind was from the Northeast, 20-25 miles per 
hour. 

II. The plaintiff claims: 

A. That the collision was solely and proximately 
caused by the concurring negligence of the defendants, 
Eastern Airlines, United States of America, Aubin & 
Lyons and Erick Rios Bridoux in the following respects: 

1. As to defendant Eastern Airlines, plaintiff relies 
on the doctrine of res ipsa loquitur and alternatively on 
specific negligence in: 

a. failing to maintain a proper lookout; 

4550 b. deviating from the prescribed landing pattern 
and procedures; 


23 A 


c. failing to take appropriate steps to avoid collision 
when its pilot saw or should have seen the imminence of 
collision; 

d. failure to maintain proper and effective control in 
the operation of its plane; 

e. failure to exercise the required duty of care for 
the safety of its passengers; and 

f. violation of air regulations then and there in full 
force and effect, as follows: Civil Air Regulations, Part 
60, §§ 60.18 (c), 60.12, 60.14, 61.306; Aeronautical Rules 
for the Washington National Airport, § 571.9. 

2. As to the defendant United States, plaintiff says 
there was negligence in: 

a. the failure of the control tower personnel to issue a 
timely warning to the Eastern plane as to the P-38 being 
on final approach; 

b. the failure of the tower personnel to take appro¬ 
priate steps to warn the P-38 that the Eastern plane was 
on final approach and to deter him from flight actions in¬ 
consistent with or dangerous thereto; 

c. the failure of the tower personnel to take appro¬ 
priate action to separate the two planes involved so as to 
avoid collision; 

d. the failure of the tower personnel to employ simul¬ 
taneous radio transmissions to both planes to assure each 
being advised as to the actions of and the directions to 
the other; 

e. the failure of the tower personnel to require the 
Eastern plane to follow the prescribed landing pattern 
and toleration of a shortcut thereof; 
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f. the failure of the tower to warn the P-38 that the 
Eastern plane was not following the prescribed landing 
pattern but was shortcutting same; 

4551 g. permitting the P-38 to take off from the 
Washington National Airport on the flight that 
proved fatal; 

h. the general operation, maintenance and regulation 
of Washington National Airport; and 

i. violation of air regulations then and there in full 
force and effect, as follows: Civil Air Regulations, Part 
26, § 26.26; Aeronautical Rules for the Washington Na¬ 
tional Airport, §571.3. 

c. assisting in the unauthorized flight of the P-38. 

4. Although the defendant, Eric Rios Bridoux, was 
served in the Miller cases and through counsel filed an¬ 
swers to the complaints therein, he has not, by counsel or 
in proper person, appeared in any of the proceedings here¬ 
in subsequent to the filing of answers and the attorney 
who filed the answers on his behalf has long since been 
permitted to withdraw’ his appearance. It further ap¬ 
pears from the record that by various means and on nu¬ 
merous occasions Bridoux (and the Bolivian Government) 
has been given notice and adequate opportunity to appear 
and defend but that, for reasons unknown to the parties 
present or to the Court, he (or the Bolivian Government) 
has not chosen to do so. Accordingly, no pretrial state¬ 
ment of the plaintiffs’ contentions against Bridoux is 
contained herein. 

B. That the claims for the wTongful deaths of the 
Millers arose in the District of Columbia; that the Millers 
left surviving them two children, Ralph F. Miller, Jr., 
age 20, and Mildred C. Miller, age 14; and that said chil- 
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dren have suffered substantial pecuniary loss by reason 
of the deaths of their parents. 

4552 III. The defendants say: 

A. Eastern Airlines (to be inserted by defend¬ 
ant). 

B. United States of America (to be inserted by de¬ 
fendant). 

D. Erick Rios Bridoux. 

IV. Stipulations 

A. It is stipulated and agreed that all pertinent rules, 
regulations and orders of the United States relating to 
aeronautics published in the Federal Register may be of¬ 
fered in evidence without further formal proof subject to 
objections as to relevancy or materiality. 

B. It is stipulated and agreed that the chart of the 
control tower at Washington National Airport initialed by 
counsel and the Court represents the layout of the control 
tow’er at Washinton National Airport as of the date of the 
collision in question. 

C. It is stipulated and agreed that a chart of the 
Washington National Airport and surrounding area in¬ 
itialed by counsel and the Court and/or reproductions 
■thereof may be used by the parties at the trial as an ac¬ 
curate and an authentic assertion of any of the data, in¬ 
cluding measurements, therein contained. 

D. The transcripts of the Civil Aeronautics Board 
hearings with respect to the crash of November 1, 1949 
supplied by Columbia Reporting Company are the official 
transcripts of -the investigation proceedings of the Civil 
Aeronautics Board, and may be used as such without fur¬ 
ther proof as to authenticity subject to objections as to 
relevancy and materiality. 
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E. The parties propose to enter into further stipula¬ 
tions regarding exchange of lists of witnesses, summon¬ 
ing of witnesses, taking of depositions, utilization of testi¬ 
mony before or statements to the Civil Aeronautics Board 
in lieu of appearance at trial and other matters. Any and 
all such stipulations when signed by counsel signing this 
pretrial order shall become a part hereof. 

4553 F. This case shall be set down for trial commen¬ 
cing Oct. 15, 1952. 

/s/ Mathew F. McGuire 
Pretrial Judge 

Dated: September 19, 1952 

Attorneys authorized to act: 

NEWMYER & BRESS 
By /s/ David G. Bress 
David G. Bress 
Attorneys for Plaintiffs 

/s/ R. W. Galiher 

Richard W. Galiher 
Attorney for Defendant 
Eastern Air Lines 

/s/ Ross O’Donoghue 
Ross O’Donoghue 
Special Assistant to the Attorney 
General 

Attorney for Defendant United States 

/s/ Harvey A. Kertz 9/19/52 

Subject to amended complaint 
Attorney for Defendants 
Paul Aubin and L. C. Lyons 
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• • * • 

4583 Filed Sep 19 1952 Harry M. Hull, Clerk 

Pretrial Statement of Defendant United States of 

America 

1. The defendant United States of America denies 
that it is guilty of any negligence. 

2. No alleged action or omission of any employee of 
the government would give rise to a claim against the 
United States because it is exempted from liability for 

all such alleged acts or omissions by the terms of 

4584 a section of the Tort Claims Act, Title 28 U.S.C.A., 
§ 2680(a), which reads in part as follows: “The 

provisions of this chapter and section 1346(b) of this 
title shall not apply to— 

“Any claim based upon an act or omission of an em¬ 
ployee of the Government, exercising due care, in the 
execution of a statute or regulation, whether or not such 
statute or regulation be valid or based upon the exercise 
or performance or the failure to exercise or perform a 
discretionary function or duty on the part of a federal 
agency or an employee of the Government, whether or 
not the discretion involved be abused.” 

3. The defendant United States of America states that 
the control tower operators at the Washington National 
Airport at the time of this accident were employees of 
the C.A.A.; that each tower operator, at the time of this 
accident, was exercising due care in the execution of 
C.A.A. regulations issued pursuant to statute, and there¬ 
fore their acts fall within the exception set forth in 28 
U.S.C.A. § 2680(a), supra. 

4. The defendant United States of America further 
states that the tower operators were exercising a discre- 
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tionary function on the part of the C.A.A., and as such 
the provisions of the Tort Claims Act do not apply. 

5. The defendant United States of America further 
states that the general operation, maintenance and regula¬ 
tion of the Washington National Airport on November 1, 
1949 was pursuant to C.A.A. regulations, and therefore 
any actions or omissions of government employees pur¬ 
suant thereto fall within the exception set forth above. 

6. Defendant United States of America further states 
that no possible negligence of the United States was the 
proximate cause of the accident. 

• # • • 

4554 Filed Dec 16 1952 Harry M. Hull, Clerk 

Supplement To Pretrial Order 

As contemplated by Part IV E of the pretrial order, 
signed September 19, 1952, the parties hereto stipulate 
and agree as follows: 

1. In connection with proof of damages, -the parties 
may rely upon the life expectancies contained in United 
States Life Tables and Actuarial Tables 1939-41 prepared 
by the United States Department of Commerce and pub¬ 
lished by the United States Government Printing Office 
(1946) as supplemented by data released by the Federal 
Security Agency Public Health Service with and in a 
public information release dated Friday, October 19, 1951, 
designated FSA-D6, and the data contained in the fore¬ 
going documents shall be sufficient proof with re- 

4555 spect to life expectancies of plaintiffs’ decedents. 

2. The following designated exhibits identified 
and offered in evidence in the Civil Aeronautics Board 
hearing in the matter of Investigation of Air Collision 
Between an Aircraft of United States registry N88727 and 
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a P38 aircraft bearing identification No. n 426927 which 
occurred near Washington National Airport, November 1, 
1949, Docket No. SA 202, may be received as evidence at 
the trial herein without further proof as to the authentic¬ 
ity of said exhibits or the accuracy of the data contained 
therein, subject however to relevancy, pertinency and ma¬ 
teriality and the right of any party to offer any further 
evidence with respect to any such exhibits or data therein 
contained (each exhibit listed below is identified by the 
exhibit number it bore at the CAB hearing): 

(a) Exhibit 2A—Eastern Airlines flight plan 

(b) Exhibit 2B—Eastern Airlines company clearance 

(c) Exhibit 2C—Eastern Airlines cargo manifest 

(d) Exhibit 2D—Eastern Airlines passenger list 

(e) Exhibit 4B—United States Air Force air photo of 

airport and vicinity 

(f) Exhibit 38—Wreckage distribution chart 

(i) Exhibit 41-1 to and including 41-21—CAB photo¬ 
graphs of wreckage 

3. The documents and materials referred to in para¬ 
graph 2 above may be received in evidence in the form of 
photostats of the originals. 

/s/ Mathew F. McGuire 
Pretrial Judge 

Dated: November 21, 1952 

Attorneys authorized to act: 

NEWMYER & BRESS 
By /s/ David G. Bress 

Attorneys for Plaintiffs 
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/s/ R. W. Galiher 

Richard W. Galiher 
Attorney for Defendant 
Eastern Airlines 

/s/ Ross O’Donoghue 
Ross O’Donoghue 
Special Assistant to the Attorney 
General 

Attorney for Defendant United States 

• • • • 

4556 Filed Jan 9 1953 Harry M. Hull, Clerk 

Second Supplement To Pre-Trial Order 

As contemplated by Part IV E of the pre-trial order, 
signed September 19, 1952, the parties herein stipulate 
and agree, as follows: 

1. That the testimony of James F. Brady and of Ray 
H. Deem, Jr., given before the Civil Aeronautics Board on 
November 11, 1949, in the matter of Investigation of Air 
Collision between an Aircraft of United States Registry 
N-88727 and a P-38 Aircraft bearing identification No. 
NX-26927 which occurred near Washington National Air¬ 
port, November 1, 1949, C.A.B. Docket No. SA-202, (pp. 
4660-465 and 442-457, respectively, of the transcript of 
proceedings of the aforesaid investigation published by 
Columbia Reporting Co.) shall be admissible in evidence 
at the trial herein with the same force and effect as if ' 
the named witnesses had personally appeared and so 
testified; and 

2. That that certain diagram on a certain Coast and 
Geodetic chart on the reverse side of which the witnesses, 
James F. Brady and Ray H. Deem, Jr., have signed their 
names, was prepared by said witnesses. Said chart, in¬ 
cluding all the handwritten information contained on both 
sides thereof, shall be admissible in evidence at the trial 
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herein with the same force and effect as if it had been 
idntified and prepared by said witnesses themselves at 
the trial herein as part of their testimony. 

3. The Coast and Geodetic chart, including the writings 
thereon as referred to in paragraph 2 above, shall be re¬ 
ceived in evidence in its original or photostatic form. 

/s/ Mathew F. McGuire 
Pre-Trial Judge 

Dated: Jan. 9, 1953 

4557 Attorneys authorized to act: 

NEWMYER & BRESS 

By /s/ David G. Bress 
David G. Bress 
Attorneys for Plaintiff 

/s/ R. W. Galiher 

Richard W. Galiher 
Attorney for Defendant, 

Eastern Airlines, Inc. 

/s/ Ross O’Donoghue 
Ross O’Donoghue 

Special Assistant to the Attorney General 
Attorney for the Defendant, United States 

• • • • 

4558 Filed Jan 9 1953 Harry M. Hull, Clerk 

Third Supplement To Pre-Trial Order 

As contemplated by Part TV E of the pre-trial order, 
signed September 19, 1952, the parties herein stipulate 
and agree, as follows: 

1. That the letter dated 8 November 1949, addressed 
to the Civil Aeronautics Board, attention Chief Investiga¬ 
tor, Bureau of Safety Investigation, and signed “Air In¬ 
dustries, Inc.—Stanley F. MacMichael, President”, intro- 
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duced in the matter of Investigation of Air Collision be¬ 
tween an Aircraft of United States Registry N-88727 and 
a P-38 Aircraft bearing identification No. NX-26927 which 
occurred near Washington National Airport, November 
1, 1949, C.A.B. Docket No. SA-202, or photostats of said 
letter, shall be admissible in evidence at the trial herein 
with the same force and effect as if Stanley F. Mac- 
Michael had personally appeared and testified to the same 
effect, subject to objections on the grounds of relevancy 
or materiality. 

2. That the VHF transmitter-receiver referred to in 
the aforesaid letter of 8 November 1949 had been in¬ 
stalled in the P-38 involved in the air collision here in 
question before said collision and, after said collision, 
was removed from the wreckage of said P-38 for in¬ 
spection by said witness Stanley F. MacMichael. 

/s/ Matthew F. McGuire 
Pre-Trial Judge 

Dated: January 9, 1953. 

4559 Attorneys authorized to act: 

NEWMYER & BRESS 
By /s/ David G. Bress 
David G. Bress 
Attorneys for Plaintiff 

/s/ Richard W. Galiher 
Richard W. Galiher 
Attorney for Defendant, 

Eastern Airlines, Inc. 

/s/ Ross O’Donoghue 
Ross O’Donoghue 

Special Assistant to the Attorney General 
Attorney for the Defendant, United States 

• • • • 
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Stipulation 

WHEREAS, all of the death actions captioned above 
arise out of a mid-air collision between an Eastern Air 
Lines passenger plane and a P-38 plane operated by 
Eric Rios Bridoux, which took place on November 1, 
1949, when both planes were approaching Washington 
National Airport and involve among other issues, two 
issues which are common to all of the captioned cases, 
viz., (1) the liability of the respective defendants, and 
(2) whether the applicable wrongful death statute is that 
of the Commonwealth of Virginia or that of the District 
of Columbia. 

Whereas, the following four actions (hereinafter re¬ 
ferred to as the Miller cases) in the United States Dis¬ 
trict Court for the District of Columbia, entitled, 

Civil Action No. 1892.50 

Union Trust Company of the District of Columbia as Ex¬ 
ecutor of the Estate of Mildred E. Miller, et al., 

-vs- 

Eastern Air Lines, Inc., Eric Rios Bridoux and Paul 
Aubin and L. C. Lyons, co-partners, etc. 

Civil Action No. 4692-50 

Union Trust Company of the District of Columbia as Ex¬ 
ecutor of the Estate of Mildred E. Miller, et al., 

-vs- 

United States of America 
Civil Action No. 1893-50 

Union Trust Company of the District of Columbia as Ex¬ 
ecutor of the Estate of Ralph F. Miller, deceased, et al. 

-vs- 

Eastern Air Lines, Inc., Eric Rios Bridoux and Paul 
Aubin and L. C. Lyons, co-partners, etc. 
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Civil Action No. 4691-40 

Union Trust Company of the District of Columbia as Ex¬ 
ecutor of the Estate of Ralph F. Miller, deceased, et al. 

-vs- 

United States of America 

are death actions which arise out of the same accident, 
are expected to be tried October 1952, and present the 
same two common issues, and; 

WHEREAS, the parties hereto for the purpose of sav¬ 
ing the time and expense which would be necessitated by 
separate and multiple trials of these two common issues 
desire to make their respective cases dependent upon and 
bound by such decision of those two issues as is finally 
made in the Miller cases; 

NOW, THEREFORE, IT IS HEREBY STIPULATED 
AND AGREED by and between the parties in each of the 
above-entitled cases, by and through their respective at¬ 
torneys thereunto duly authorized, as follows: 

1. No trial shall be had in any of the cases captioned 
above until the Miller cases have proceeded to final judg¬ 
ment and until all appeals, intermediate and final, have 
been had, or the time within which such appeals may be 
had has expired; 

2. The final decision in the Miller cases on the (a) 
question of liability of the various defendants named in 

the Miller cases, and (b) the question as to whether 
4581 the Wrongful Death Statute of the District of Co¬ 
lumbia or the Commonwealth of Virginia is ap¬ 
plicable, shall be conclusive and binding on these issues 
upon all of the parties to this stipulation in each of the 
eases captioned above; 

3. Should the Court find in the Miller cases that the 
claims arose in Virginia and not in the District of Co¬ 
lumbia, nothing in this stipulation shall be construed so 
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as to prevent the United States from asserting in the 
above captioned cases, other than the Miller cases, the 
alleged defense that the United States District Conrt for 
the District of Columbia is without jurisdiction- Nor 
shall this stipulation be construed as an admission by 
any of the plaintiffs that a question of jurisdiction is pre¬ 
sented. 

4. Each counsel signing this stipulation thereby repre¬ 
sents he has authority to bind the parties for whom he 
signs, and; 

5. Upon approval of this stipulation by Judge Matthew 
F. McGuire of the United States District Court for the 
District of Columbia, it shall become binding upon all 
parties hereto. 

Boss O’Donoghue 
Special Assistant to the Attorney 
General 

Attorney for the defendant, 

U. S. A. 

Richard W. Galiher 
Attorney for defendant 
Eastern Airlines, Inc. 

Irene Kennedy 
Attorney for defendants, 

Paul M. Aubin and L. G. Lyons 

Cornelius H. Doherty, 

Attorney for the plaintiff, 
Hartford Accident and Indemnity 
Company in captioned cases 56, 57 
HOGAN & HARTSON 

*>y 

Attorney for the plaintiff, 

Liberty Mutual Insurance Com¬ 
pany in captioned cases Nos. 

29, 30, 31, 64, 65, 66, 67, 68, 69 
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4582 NEWMYER & BRESS 

by 

David G. Bress 
Attorney for the plaintiffs 
in captioned cases 1, 2, 3, 4, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 

18, 19, 20, 21, 22, 23, 24, 25, 26, 

27, 28, 32, 33, 34, 35, 38, 39, 40, 

41, 42, 43, 44, 45, 46, 47, 48, 49, 

50, 51, 52, 53, 54, 55, 58, 59, 60, 

61, 62, 63, 70, 71, 72, 73, 74, 75, 

76, 77, 78, 79, 80, 81, 82, 83, 84, 

85, 86, 87, 88, 89, 90, 91, 92, 95, 

96, 97, 101, 102,103, 104,106, 107. 

• • • t 

4718 Filed May 5 1953 Harry M- Hull, Clerk 

Memorandum Opinion 

These are wrongful death actions by the Executor of 
the estates of Ralph F. Miller and Mildred Miller, husband 
and wife, who died in an air collision of November 1, 
1949, in the vicinity of Washington National Airport while 
they were passengers in an Eastern Airlines plane. 

Before the trial the parties had stipulated and agreed 
on the following facts: 

At approximately 11:46-11:47 A.M., E.S.T., on Novem¬ 
ber 1, 1949, an Eastern Airlines DC-4 No. N88727, de¬ 
nominated as Eastern flight 537, and a P-38 military type 
aircraft No. NX-26927 collided in mid-air while the East¬ 
ern DC-4 plane was approximately 300 feet in the air on 
final approach for landing on runway number 3 at the 
Washington National Airport, Washington, D. C. East¬ 
ern flight 537 was carrying a crew of 4 persons (pilot, 
co-pilot, steward and stewardess) and 51 passengers, all 
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of whom, including plaintiffs’ decedents, were killed 
4719 in and as a direct and proximate result of said 
accident. The P-38 was carrying only the pilot, Eric 
Rios Bridoux, a citizen of Bolivia and an officer in the 
Bolivian Air Force who was then operating the P-38. 
Bridoux was seriously injured in said collision but sur¬ 
vived. Both aircraft were completely wrecked and such 
debris or components of the planes as were thereafter 
found in or near the scene of the collision are indicated 
on a stipulated chart. 

Eastern’s flight 537 was enroute from Boston, Massa¬ 
chusetts, via intermediate points to Washington, D. C. 
Over Beltsville, Maryland, 15 miles Northeast of the 
Washington National Airport, flight 537 contacted the 
Washington control tower on 119.1 megacycles voice radio 
communications and the flight was cleared by the tower 
to enter a left traffic pattern for landing on runway num¬ 
ber 3. One minute before that clearance, that is, at 11:37 
A.M., E.S.T., the P-38 had taken off from runway number 
3 at Washington National Airport on a test flight. From 
the time the P-38 departed until after the accident, visi¬ 
bility in the vicinity of the airport remained at 15 miles, 
ceiling was 6,500 feet with scattered clouds at 3,500 and 
surface wind was from the Northeast 20-25 miles per 
hour. 

As to the defendant Eastern Airlines, there was a jury 
verdict against it, while the defendant Bridoux was exon¬ 
erated. 

The case of the defendant United States was tried to 
the Court at the same time, the plaintiff alleging negli¬ 
gence of a concurring character specifically set forth in a 
pretrial stipulation: 

a. The failure of the control tower personnel to issue 
a timely warning to the Eastern plane as to the P-38 be- 
* ing on final approach; 
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NEWMYER & BRESS 


by 

David G. Bress 
Attorney for the plaintiffs 
in captioned cases 1, 2, 3, 4, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 

18, 19, 20, 21, 22, 23, 24, 25, 26, 

27, 28, 32, 33, 34, 35, 38, 39, 40, 

41, 42, 43, 44, 45, 46, 47, 48, 49, 

50, 51, 52, 53, 54, 55, 58, 59, 60, 

61, 62, 63, 70, 71, 72, 73, 74, 75, 

76, 77, 78, 79, 80, 81, 82, 83, 84, 

85, 86, 87, 88, 89, 90, 91, 92, 95, 

96, 97,101, 102,103, 104, 106, 107. 

• • • • 

4718 Filed May 5 1953 Harry ^M. Hull, Clerk 

Memorandum Opinion 

These are wrongful death actions by the Executor of 
the estates of Ralph F. Miller and Mildred Miller, husband 
and wife, who died in an air collision of November 1, 
1949, in the vicinity of Washington National Airport while 
they were passengers in an Eastern Airlines plane. 

Before the trial the parties had stipulated and agreed 
on the following facts: 

At approximately 11:46-11:47 A.M., E.S.T., on Novem¬ 
ber 1, 1949, an Eastern Airlines DC-4 No. N88727, de¬ 
nominated as Eastern flight 537, and a P-38 military type 
aircraft No. NX-26927 collided in mid-air while the East¬ 
ern DC-4 plane was approximately 300 feet in the air on 
final approach for landing on runway number 3 at the 
Washington National Airport, Washington, D. C. East¬ 
ern flight 537 was carrying a crew of 4 persons (pilot, 
co-pilot, steward and stewardess) and 51 passengers, all 


of whom, including plaintiffs’ decedents, were killed 
4719 in and as a direct and proximate result of said 
accident. The P-38 was carrying only the pilot, Eric 
Rios Bridoux, a citizen of Bolivia and an officer in the 
Bolivian Air Force who was then operating the P-38. 
Bridoux was seriously injured in said collision but sur¬ 
vived. Both aircraft were completely wrecked and such 
debris or components of the planes as were thereafter 
found in or near the scene of the collision are indicated 
on a stipulated chart. 

Eastern’s flight 537 was enroute from Boston, Massa¬ 
chusetts, via intermediate points to Washington, D. C. 
Over Beltsville, Maryland, 15 miles Northeast of the 
Washington National Airport, flight 537 contacted the 
Washington control tower on 119.1 megacycles voice radio 
communications and the flight was cleared by the tower 
to enter a left traffic pattern for landing on runway num¬ 
ber 3. One minute before that clearance, that is, at 11:37 
A.M., E.S.T., the P-38 had taken off from runway number 
3 at Washington National Airport on a test flight. From 
the time the P-38 departed until after the accident, visi¬ 
bility in the vicinity of the airport remained at 15 miles, 
ceiling was 6,500 feet with scattered clouds at 3,500 and 
surface wind was from the Northeast 20-25 miles per 
hour. 

As to the defendant Eastern Airlines, there was a jury 
verdict against it, while the defendant Bridoux was exon¬ 
erated. 

The case of the defendant United States was tried to 
the Court at the same time, the plaintiff alleging negli¬ 
gence of a concurring character specifically set forth in a 
pretrial stipulation: 

a. The failure of the control tower personnel to issue 
a timely warning to the Eastern plane as to the P-38 be¬ 
ing on final approach; 
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b. The failure of the tower personnel to take appro¬ 
priate steps to warn the P-38 that the Eastern plane was 
on final approach and to deter him from flight actions 
inconsistent with or dangerous thereto; 

4720 c. The failure of the tower personnel to take 
appropriate action to separate the two planes in¬ 
volved so as to avoid collision; 

cL The failure of the tower personnel to employ simul¬ 
taneous radio transmissions to both planes to assure each 
being advised as to the actions of and the directions to the 
other; 

e. The failure of the tower personnel to require the 
Eastern plane to follow the prescribed landing pattern 
and toleration of a shortcut thereof; 

f. The failure of the tower to warn the P-38 that the 
Eastern plane was not following the prescribed landing 
pattern but was shortcutting same; 

g. Violation of air regulations then and there in -full 
force and effect, as follows: Civil Air Regulations, Part 
26, §26.26, Aeronautical Rules for the Washington Na¬ 
tional Airport, §571.3. 

I conclude under the statute (the Federal Tort Claims 
Act, so-called) relied upon by the plaintiff in its suit 
against the Government that the United States has waived 
immunity, and the Court has jurisdiction. 

The case of Feres, Executrix v. United States, 340 U.S. 
135, relied on heavily by the Government in support of its 
motion for a directed judgment in its favor, can be dis¬ 
tinguished. 

True, Mr. Justice Jackson, who spoke for the Court 
and interpreting the statute said: “. . . It will be seen 
that this is not the creation of new causes of action but 
acceptance of liability under circumstances that would 
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bring private [emphasis supplied] liability into existence.” 
(Id. p. 141) 

And it is on this language that the Government seizes 
with avidity. It contends that since the United States, 
through the Civil Aeronautics Board and the Administra¬ 
tor of Civil Aeronautics, in discharge of a congressional 
mandate, has promulgated exhaustive and complete air 
•traffic rules governing all phases of air traffic operation 
and control, which have nationwide force and application 
—that this is a function sovereign in character and con¬ 
stitutional in genesis: 

4721 “Congress has recognized the national responsi¬ 
bility for regulating air commerce. Federal control 
is intensive and exclusive. Planes do not wander about 
in the sky like vagrant clouds. They move only by federal 
permission, subject to federal inspection, in the hands of 
federally supervised personnel and under an intricate 
system of federal commands. The moment a ship taxis 
onto a runway it is caught up in an elaborate and de¬ 
tailed system of controls. It takes off only by instruction 
from the control tower, it travels on prescribed beams , it 
may be diverted from its intended landing, and it obeys 
signals and orders. [Emphasis supplied.] Its privileges, 
rights and protection so far as transit is concerned, it 
owes to the Federal Government alone and not to any 
state government.” Northwest Air Lines v. Minnesota, 
322 U.S. 292, 303 (1944). 

With the duty thus imposed of the “regulation of air 
commerce in such manner as to best promote its develop¬ 
ment and safety . . .” (Title 49 U.S.C. $402(e)), there 
follows as a matter of course the corollary responsibility 
to promote safety of flight, by the prescription of air traf¬ 
fic rules, and their revision from time to time as circum¬ 
stances and conditions warrant and dictate, “. . . for the 
prevention of collision between aircraft and between air¬ 
craft and land or water vehicles.” (Id. §§ 551 (a) (7). 
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Thus the Government concludes since this function is 
purely governmental—that is, sovereign—there is no lia¬ 
bility since the only allowable claims are those which 
"... in the same manner and to some extent a private 
individual under like circumstances . . .” would be liable 
for, with certain exceptions not material here, and since 
there is no liability of a private individual “even remotely 
analagous to that . . .” now asserted against the United 
States, the claim falls. 

For it is argued no private individual has power to 
assume the prerogatives of sovereignty, for no private 
person, individual or corporate could possibly act in the 
capacity in which the United States acts in its regulation 
of air commerce, citing Feres, supra. 

But the Feres case as has been said can be distinguished 
for it went off on the matter of status. And the dis¬ 
tinction is one of substance. Feres was a soldier who 
perished in a barracks fire while on active duty; 
4722 the negligence alleged being the quartering him in 
barracks which were known or should have been 
known to have been unsafe because of a defective heating 
plant—the Court concluding: 

“We know of no American law which has ever permitted 
a soldier to recover for negligence against either his su¬ 
perior officers or the Government he is serving. [Under- 
lineation supplied.] Nor is there any liability ‘under 
such circumstances’ for no private individual has power 
to conscript or mobilize a private army with such author¬ 
ities over persons as the Government vests in echelons 
of command.” (Id., supra, p. 141) 

It is upon this language which the Government strongly 
relies, but in support of the distinction made, it is sug¬ 
gested that the concluding paragraph of the opinion 
(supra, p. 146) clearly and conclusively shows that the 
Government’s argument is actually what it purports to 
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be—analagous only, and remotely so. That paragraph as 
is germane reads as follows: 

“We conclude that the Government is not liable under 
the Federal Tort Claims Act for injuries to servicemen 
where the injuries arise out of or are in the course of 
activity incident to service. ... We do not think that 
Congress, in drafting this Act, created a new cause of 
action dependent on local law for service-coimected in¬ 
juries or death due to negligence.” [Emphasis supplied.] 
(Id., supra, p. 146.) 

Thus it appears emphasizing the distinction made. 

In this connection it is interesting to note the case of 
United States v. Spelar, 338 U.S. 217, decided in October 
Term 1949 and just about eleven months before the deci¬ 
sion in Feres. There, the District Court of the United 
States for the Eastern District of New York dismissed an 
action brought against the United States under the Act 
to recover for the wrongful death of a flight engineer at 
an airfield in Newfoundland leased by the United States 
from Great Britain, alleging, it appears, negligence upon 
the part of the United States in the operation of the 
field. (U. S. v. Spelar, 75 Fed. Supp. 967. The Court of 
Appeals, Second Circuit, reversed, 171 F.2d 208.) 

4723 The decedent Spelar was an employee of Ameri¬ 
can Overseas Airlines and was killed in a take-off 
crash. The plane involved was that of the decedent. The 
District Court as has been said dismissed the action,— 
not, however, on the ground of governmental immunity 
but predicated its action on the fact of the incident occur¬ 
ring in a “foreign country” and thus within a specific ex¬ 
ception set forth in the statute. 1 The Supreme Court re¬ 
versed the Court of Appeals, holding with the Court of 
first instance. 


1 28 U.S.C. 2680(k) 
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Now this is of interest solely as an indication that ap¬ 
parently the government in the Spelar case was not quite 
so certain of the point it argues here with such urgency, 
and it must have had some doubt about it, because it pre¬ 
ferred to take its position on the more certain ground of 
a statutory exception. Nor was an appeal taken in Cerri 
v. United States, 80 P. Supp. 831 at 833, in which Judge 
Roche met the issue head on and decided it adversely to 
the government, and in an opinion that has since been 
liberally quoted and relied on. 

Certainly if the regulation of air commerce is a sover¬ 
eign function that of the Coast Guard is sovereign also, 
being as it is “A military service and a branch of the 
armed forces of the United States at all times . . (Title 
14, U.S.C.A. 1) And an essential part of its function is 
aids to navigation. (Id. § 81) 

And further, part of its function in this respect is to 
maintain Loran stations “. . . (b) required to serve the 
needs of the maritime commerce of the United States; 
or (c) required to serve the needs of the air commerce 
of the United States as determined by the Administrator 
of Civil Aeronautics.” (Underlineation supplied.) (Id. cf. 
also § 82 Id) 

Yet it has been held that a case was stated against the 
United States under the Federal Torts Claim Act, the 
negligence alleged being that of creating and marking 
the wreck of an old battleship. The Court, citing and 
adopting the distinction herein made of the reach and 
effect of the Feres case, supra. 

Somerset Seafood Co. v. United States, 193 F. 2d 631, 
633, 634, 635, (4th Cir. 1951), citing Cerri v. U. S., supra, 
with approval. 

4724 The conclusions thus reached, it seems to me, are 
indicative of the fact that the technical niceties 
hitherto drawn between what are governmental and other 
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functions are rapidly being done away with in an age in 
which the activities of the Government impinge so mani¬ 
foldly upon the individual citizens in nearly all of his. 
The present climate of public opinion, of which the Fed¬ 
eral Tort Claims Act is the most conspicuous example, is 
to the effect that the fiction of sovereign immunity is for 
the most part outmoded and as far as it relates to the 
act in question, preserved only in those specific excep¬ 
tions which Congress has specifically indicated and of 
which the activity with which we are here concerned is 
not one. See generally, Federal Crop. Ins. Co. v. Morrill 
(1947), 332 U.S. 380, 383. 

As the Supreme Court has further said, in U. S. v. 
Yellow Cab Co., 340 U.S. 543, at 547, 548, 549 and 550 
(1950) in relation to the Federal Tort Claims Act: 

“The Federal Tort Claims Act waives the Government’s 
immunity from suit in sweeping language. It unquestion¬ 
ably waives it in favor of an injured person . . . 

“This Act does not subject the Government to a pre¬ 
viously unrecognized type of obligation. Through hun¬ 
dreds of private relief acts, each Congress for many 
years has recognized the Government’s obligation to pay 
claims on account of damage to or loss of property or 
on account of personal injury or death caused by negli¬ 
gent or wrongful acts of employees of the Government. 
This Act merely substitutes the District Courts for Con¬ 
gress as the agency to determine the validity and amount 
of the claims. It suggests no reason for reading into it 
fine distinctions between various types of such claims . . . 

. . The proceedings emphasized the benefits to be 
derived from relieving Congress of the pressure of private 
claims. Recognizing such a clearly defined breadth of 
purpose for the bill as a whole, and the general trend 
toward increasing the scope of the waiver by the United 
States of its sovereign immunity from suit, it is incon¬ 
sistent to whittle it down by refinements.” 
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New York State has had a similar statute for some 
years. See: Jackson v. State of New York, 261 N.Y. 134 
(1933); Bloom v. Jewish Board of Guardians, 286 N.Y. 
349 (1941); Foley v. State of New York, 294 N.Y. 275 
(1945) citing Jackson v. State of New York and Bloom 
v. Jewish Board of Guardians, supra. Moch Co. v. Rens- 
salaer, 247 N.Y. 160 can be distinguished. 

4725 All of which leads to this: When the Government, 
as here, takes upon itself the function—as it claims 
it must—of the regulation of air commerce and the re¬ 
sponsibility, among other things, of regulating the flow of 
traffic at a public airport, the assumption of such a re¬ 
sponsibility involves something further, namely, not only 
an activity designed to be protective of the interest of 
that amorphous group known as the public as a whole, 
but that of individuals as well, against potential hazards 
incident to such performance and implicit in its under¬ 
taking. And if injury or death results as a consequence 
of the negligence of its servants or agents so engaged, 
Congress has decreed that the mantle of sovereignty 
which heretofore has protected it, falls from its shoulders 
and thus what was formerly at best an unenforceable 
moral obligation is thus transmuted into an actionable 
legal right. And whatever exceptions there are, this is 
not one of them. 

Such I find to be the situation here and so hold. 

So much -for liability. As to negligence, I find that 
there was failure of the control tower personnel to issue 
a timely warning to the Eastern plane as to the P-38 
being on final approach; in the failure, also, to warn the 
P-38 that Eastern was on final approach; in clearing both 
planes for the same runway at approximately the same 
time, having in mind their respective positions in rela¬ 
tion to each other and the speed of both their approach 
and descent; and the failure to keep both planes advised 
as to the activities of the other; I find this to be negli- 
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genee and concurrent both in character and in relation 
to that found by the jury with respect to the defendant 
Eastern. I find, further, that such negligence contributed 
proximately to the injury complained of. 

With respect to the locale, the Court concurs in the 
finding of the jury that the accident occurred in the Dis¬ 
trict of Columbia. This particular question was not easy 
of resolution. The presentation of evidence with respect 
to it took many trial days and it was a very long 
4726 trial. But a careful evaluation of it, having in 
mind such pertinent and persuasive factors as the 
narrowness, so to speak, of the geographical area involved 
in relation to the line of demarcation between the District 
of Columbia and the Commonwealth of Virginia; the al¬ 
lowing for the widening angle of vision from the position 
of an observer on the ground in relation to an object in 
the air unless directly overhead; and the grave possibility 
of error resulting therefrom; the very suddenness of the 
business, so to speak; the nature and character of the 
terrain, etc., all lead to this conclusion. In addition, by 
way of corollary and in support of this finding, the testi¬ 
mony of an expert, skilled in the science of aerodynamics 
and predicated basically on admitted facts as to where 
the major wreckage of the carrier was found, and his 
mathematical reconstruction as a consequence of the epi¬ 
sode, allowing as he did for such factors as speed, wind 
velocity, weight, altitude, position, direction; the type of 
aircraft involved; the character of the collision, and result 
to the passenger plane and where, in relation to its fusi- 
lage; the aerodynamic characteristics involved from the 
time its tail fell off; the horizontal advance of the for¬ 
ward section; the character and nature of falling bodies 
generally and those specifically involved here; conclu¬ 
sively resolves the question as far as the Court is con¬ 
cerned, indicating as it did in relation to all of the evi¬ 
dence that it preponderated decisively in favor of the 
factual resolution reached. 
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With reference to damages, I also concur in the ver¬ 
dict of the jury and find accordingly, i.e., fifty thousand 
dollars for the estate of the male decedent and fifteen 
thousand dollars for that of the female. Nor do I in the 
present state of the economic worth of the dollar and the 
evidence adduced herein conclude in either case such 
sums to be in any way excessive. Counsel will prepare 
tentative findings of fact and judgment. Order accord¬ 
ingly. 

/s/ Matthew F. McGuire 
Matthew F. McGuire 
United States District Judge 

May 5, 1953 

• • • • 

4727 Filed Jun 5 1953 Harry M. Hull, Clerk 

Motion For A New Trial Or In the Alternative 
For Reconsideration 

Comes now the defendant, United States of America, 
and by its attorney, the United States Attorney, moves 
the Court for a new trial, or in the alternative for a re¬ 
consideration of its determination of liability of the Uni¬ 
ted States for the following reasons: 

1. The Court failed to perform its statutory functions 
but allowed vital issues submitted to its sole determination 
to be decided by a jury. 

2. The Court failed to give attorneys for the United 
States an opportunity to argue the issues involved. 

3. It failed to make any decision on the motions of 
the United States to dismiss upon opening statement or 
at the close of plaintiffs’ case. 

4. Any determination that the Court may have made 
at the close of plaintiffs’ case was not based on the con¬ 
siderations that the Court is obliged to use, and in any 
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event is plainly wrong on the basis of the Court’s own 
opinion. 

4728 5. The Court erred in its failure to follow the 

mandate of the Supreme Court in Feres v. United 
States, 340 U.S. 135. 

6. The Court failed to consider or pass upon the argu¬ 
ment that failure to perform a public function does not 
give rise to private or public liability. 

7. The Court erred in finding negligence on a basis 
opposite to uncontradicted testimony and even contrary 
to the very contentions of plaintiffs in the pretrial memo¬ 
randum and in argument. 

8. The Court erred in considering that the law ap¬ 
plicable to a determination of liability and damages was 
the place where the collision occurred rather than “where 
the act or omission complained of occurred” as the Tort 
Claims Act requires. 

9. Even if the determining factor should be the place 
of collision, all the evidence and fundamental principles of 
physics dictate that the collision occurred in Virginia. 

10. The Court erred in permitting a party in another 
case who was in no way a party in the suit against the 
United States to be cross-examined by the plaintiff as 
part of its case in chief. 

11. The Court erred in permitting plaintiffs to pursue 
a theory of concoction of prior consistent statements even 
if such a theory could have been established which was 
not done. 

/s/ Leo A. Rover 
Leo A. Rover 
United States Attorney 

/s/ Ross O’Donoghue 
Ross O’Donoghue 
Assistant United States 
Attorney 
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4754 Filed Jun 30 1953 Harry M. Hull, Clerk 

Order 

Upon consideration of the Motion For a New Trial or 
in the Alternative for Reconsideration filed by defendant 
United States and the opposition thereto, the parties 
having filed extensive briefs and the matter having been 
heard in open Court, and the Court having fully recon¬ 
sidered its determinations and the Court having con¬ 
cluded that no further reconsideration is warranted, 

It is by the Court this 30th day of June, 1953, 

ORDERED that the motion of the defendant United 
States for reconsideration be and the same is hereby de¬ 
nied and that the motion of the defendant United States 
for a new trial be and the same is hereby denied. 

/s/ Matthew F. McGuire 
Judge 

• • • • 

4664 Filed Jun 30 1953 Harry M. Hull, Clerk 
Memorandum To the Clerk 

Motions for new trial by defendants Eastern Air Lines 
and the United States, denied. 

On the record, as far as defendant Eastern is concerned, 
the Court is of the opinion that the verdict of the jury 
should not be disturbed. 

With reference to the defendant United States, the 
Court concludes that Dalehite v. United States of Amer¬ 
ica (S.Ct. June 8, 1953) not only does not derogate in any 
way from what this Court has already said in its memo¬ 
randum opinion, but lends to it conclusion and finality. 


Counsel will prepare tentative findings of fact and con¬ 
clusions of law, and appropriate orders. 

/s/ Matthew F. McGuire 
United States District 
Judge 

June 30, 1953 

• • • • 

4755 Filed Jun 30 1953 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

These consolidated cases having been tried by the Court 
without a jury, in accordance with the requirements of 
the Federal Tort Claims Act, and the Court having heard 
extensive evidence as to the facts and arguments of coun¬ 
sel as to the law, and the Court having issued its Memo¬ 
randum Opinion herein on May 5, 1953, the Court hereby 
makes and enters the following Findings of Fact and 
Conclusions of Law: 

Findings of Fact 

1. At approximately 11:46-11:47 a.m. E.S.T., on No¬ 
vember 1, 1949, an Eastern Airlines DC-4 plane, denomi¬ 
nated as Eastern flight 537, and a P-38 military type air¬ 
craft collided in mid-air at an altitude of approximately 
300 feet in the air while both planes were on final ap¬ 
proach for landing on runway 3 at the Washington Na¬ 
tional Airport, Washington, D. C. Both aircraft 

4756 were completely wrecked. Eastern flight 537 was 
carrying a crew of 4 persons and 51 passengers, 

all of whom, including plaintiffs’ decedents, (RALPH F. 
MILLER and MILDRED E. MILLER, husband and wife), 
were killed in and as a direct and proximate result of 
said accident. The P-38 was carrying only its pilot, ERIC 
RIOS BRIDOUX, a citizen of Bolivia and an officer in the 
Bolivian Air Force. 
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2. Eastern’s flight 537 was en routs from Boston, 
Massachusetts via intermediate points to Washington, D. 
C. The P-38 was on a local test flight that had taken off 
from said airport approximately 9-10 minutes before the 
collision. 

3. At all times in question, there was available in 
good operating condition in the control tower at said 
airport and in each plane voice radio equipment for two- 
way contact between said tower and either plane or be¬ 
tween the tow v er and both planes simultaneously. 

4. For an adequate period of time before the collision, 
both planes were visible to the control tower personnel 
who observed said planes and knew that said planes were 
on converging approaches for landing on runway 3, and 
said personnel had an adequate opportunity to give timely 
warnings and instructions to each plane. 

5. At all times in question, weather conditions at and 
near the airport were excellent and visibility unimpeded. 

6. At all times in question, the Washington National 
Airport and the control tower facilities thereat were 
owned by the defendant, UNITED STATES OF AMER¬ 
ICA, and were being operated by it through its agents 
and employees (the tower personnel) assigned thereto by 
the Civil Aeronautics Administration, an agency of the 
United States. 

7. The said agents and employees of the United States 
in their operation of the control tower at said airport 
failed to exercise reasonable care and were gniltv of 
negligence in the circumstances in question in that, hav¬ 
ing in mind the respective positions of said planes 

4757 in relation to each other and their speed of ap¬ 
proach and descent: 

a) they failed to issue a timely warning to the East¬ 
ern plane concerning the P-38 being on final approach; 


b) they failed to warn the P-38 that the Eastern plane 
was on final approach; 

c) they cleared both planes for the same runway at 
approximately the same time; and 

d) they failed to keep both planes advised of the ac¬ 
tivities of the other. 

8. The negligence of United States through its agents 
and employees, as set out in finding No. 7 above, was a 
proximate cause of the fatal collision resulting in the 
deaths of plaintiffs’ decedents, and such negligence of the 
United States also concurred with the negligence of 
Eastern as the proximate cause of said collision. 

9. The collision occurred over the Potomac River 
within the boundary of the District of Columbia. 

10. At the time of his death, the plaintiffs’ decedent, 
RALPH F. MILLER, was 55 years old and was a patent 
attorney by profession employed in the patent department 
of the DuPont Company, earning approximately $14,940 
per year. At the time of her death, the plaintiffs’ de¬ 
cedent, MILDRED E. MILLER, was 44 years old and 
was employed as a government clerk at a salary of $3,225 
per year. Both decedents left them surviving two chil¬ 
dren: a son, RALPH F. MILLER, JR., 20 years old, and 
a daughter, MILDRED C. MILLER, 14 years old. 

11. Plaintiffs’ damages on account of the death of 
RALPH F. MILLER are $50,000, and on account of the 
death of MILDRED E. MILLER are $15,000. 

Conclusions of Law 

1. By virtue of the Federal Tort Claims Act, the Uni¬ 
ted States has waived immunity, and this Court has jur¬ 
isdiction. 

4758 2. In its operation of the control tower at Wash¬ 

ington National Airport by its agents and em¬ 
ployees, the United States had the duty of using reason- 
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able care to regulate and maintain the safe and orderly 
flow of traffic coming in for a landing at the airport. 

3. The United States is responsible in damages under 
the Federal Tort Claims Act for injuries proximately 
caused a member of the public by reason of the negligent 
failure of its agents and employees to perform the duty 
referred to in paragraph 2 above. 

4. The negligence of the United States by its said 
agents and employees was a proximate cause of the fatal 
collision of November 1, 1949, and the United States is 
therefore liable to plaintiffs bv reason of the deaths of 
RALPH F. MILLER and MILDRED E. MILLER. 

5. These actions arose in the District of Columbia 
and are subject to and controlled by the wrongful death 
statute of the District of Columbia. 

6. In Civil Action No. 4691-50, plaintiffs are entitled 
to a judgment against the United States in the sum of 
Fifty Thousand ($50,000) Dollars for the death of 
RALPH F. MILLER, Deceased, with costs as allowed by 
law. 

7. In Civil Action No. 4692-50, plaintiffs are entitled to 
a judgment against the United States in the sum of Fif¬ 
teen Thousand ($15,000) Dollars for the death of MIL¬ 
DRED E. MILLER, Deceased, with costs as allowed by 
law. 

Signed on this 30th day of June, 1953. 

/s/ Matthew E. McGuire 
Judge 

• • • • 
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4623 Filed Mar 18 1953 Harry M. Hull, Clerk 


Motion For New Trial 


Comes now the defendant, Eastern Air Lines, Inc., by 
its Attorneys, and moves the court to set aside the verdict 
of the jury, and each separate part, or finding thereof, 
in favor of plaintiff, and in favor of the defendant, Bri- 
doux, and to enter judgment in favor of the defendant, 
Eastern Air Lines, Inc., in accordance with its motion for 
a directed verdict made at the conclusion of all the evi¬ 
dence. Alternatively the defendant, Eastern Air Lines, 
Inc., moves the court to grant to it a new trial in this 
cause. In support of its motion this defendant will here¬ 
after submit a memorandum, and points and authorities, 
said permission having been granted by the court so to 
do. 

GALIHER & STEWART 
By /s/ Richard W. Galiher 
Richard W. Galiher 
636 Woodward Bldg., 
Attorneys for Defendant, 
Eastern Air Lines, Inc. 


/s/ John M. Aherne 
John M. Aherne 
Shoreham Building 

Newmyer and Bress, 

Attorneys for Plaintiff, 

1001 - 15th St., N. W., 

Please take notice that the points to be submitted in 
support of this motion, and the authorities intended to be 
used are attached hereto. The rules of the above-named 
Court require that if you oppose the granting of the same, 
you shall within five days from the date of service of a 
copy thereof upon you, or such further time as the said 
Court may grant, or as the parties to this suit may 
4624 agree upon, file in reply with the Clerk of said 
Court, a statement of the points and authorities 
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upon which you rely and serve a copy thereof upon coun¬ 
sel for the above named defendant. 

GALIHER & STEWART 
By /s/ Richard W. Galiher 
Richard W. Galiher 
Attorneys for Defendant, 
Eastern Air Lines, Inc., 

636 Woodward Bldg., 

Service of a copy of the foregoing Motion and Points 
and Authorities in support thereof was made upon New- 
myer and Bress, Attorneys for the Plaintiffs, 1001 - 15th 
Street, N. W., to United States Attorney, U. S. District 
Court House, Washington, and to Brainard H. Warner, 
III., Esq., 1010 Vermont Ave., N. W., Attorney for De¬ 
fendant, Bridoux, by mail, postage prepaid, this 17th day 
of March, 1953. 

GALIHER & STEWART 
By /s/ Richard W. Galiher 
Richard W. Galiher 
Attorneys for Defendant, 
Eastern Air Lines, Inc., 

636 Woodward Bldg., 

• • • • 

4665 Filed Jun 30 1953 Harry M. Hull, Clerk 

Order 

Upon consideration of the Motion for Judgment or in 
the Alternative for a New Trial filed by defendant Eastern 
Air Lines, Inc. and the opposition thereto, and the parties 
having filed extensive briefs, and the matter having been 
fully heard in open Court, 

It is by the Court this 30th day of June, 1953 

ORDERED: (1) That the motion for judgment notwith¬ 
standing the verdict be and the same is hereby denied. 


v 
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(2) That the motion to set aside the verdict and for a new- 
trial be and the same is hereby denied. 

/s/ Matthew F. McGuire 
Judge 

• • * • 

4759 Filed Jun 30 1953 Harry M. Hull, Clerk 

Judgment 

This action having been tried by the Court without a 
jury, and the evidence adduced by the parties having 
been heard, and the Court having made and entered its 
Findings of Fact and Conclusions of Law on May 1953, 

It is by the Court this 30th day of June, 1953, 

ADJUDGED and ORDERED that the plaintiffs herein 
recover of and from the defendant, UNITED STATES 
OF AMERICA, the sum of Fifty Thousand ($50,000) 
Dollars, with costs as allowed by law. 

/s/ Matthew F. McGuire 
Judge 

• • • • 

4702 Filed Mar 13 1953 Harry M. Hull, Clerk 

Verdict and Judgment 

This cause having come on for hearing on the 12th day 
of January, 1953, before the Court and a jury of good 
and lawful persons of this district, to wit: 

Frank J. Stowell William Vance 

Raymond Bein Frank A. Foster 

Ellis Knox Isabel M. Pollock 

Bernheardt S. Fentress Sylvia B. Miller 
Betty V. Powers Willis H. Webster 

Stuart W. Jones James L. Beyer 

who, after having been duly sworn to well and truly try 
the issues between the Union Trust Company, Executor 
of the Estate of Ralph F. Miller, deceased, plaintiff and 
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Eastern Airlines Incorporated and Erick Rios Bridoux, 
defendants, and after this cause is heard and given to the 
jury in charge, they upon their oath say this 13th day 
of March, 1953, that they find the issues aforesaid in 
favor of the Plaintiff and that the money payable to the 
plaintiff by the defendant Eastern Airlines Incorporated 
by reason of the premises is the sum of Fifty Thousand 
Dollars, ($50,000.00) 

WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant Eastern Airlines Incorporated 
Fifty Thousand Dollars, ($50,000.00), together with costs. 

Harry M. Hull, Clerk, 

By /s/ E. William Furey 
Deputy Clerk. 

By direction of 

Judge Matthew F. McGuire 

• * • • 

4621 Filed Mar 13 1953 Harry M. Hull, Clerk 

Verdict and Judgment 

This cause having come on for hearing on the 12th day 
of January, 1953, before the Court and a jury of good 
and lawful persons of this district to wit: 

Frank J. Stowell William Vance 

Raymond Bein Frank A. Foster 

Ellis Knox Isabel M. Pollock 

Bemheardt S. Fentress Sylvia B. Miller 

Betty V. Powers Willis H. Webster 

Stuart W. Jones James L. Beyer 

who, after having been duly sworn to well and truly try 

the issues between The Union Trust Company, Executor 
of the Estate of Mildred E. Miller, deceased, plaintiff and 
Eastern Airlines Incorporated and Erick Rios Bridoux, 
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defendants, and after this cause is heard and given to the 
jury in charge, they upon their oath say this 13th day of 
March, 1953, that they find the issues aforesaid in favor 
of the plaintiff and that the money payable to the plain¬ 
tiff by the defendant Eastern Airlines Incorporated by 
reason of the premises is the sum of Fifteen Thousand 
Dollars, ($15,000.00). 


WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant Eastern Airlines Incorpo¬ 
rated, Fifteen Thousand Dollars, ($15,000.00) together 
with costs. 


Harry M. Hull, Clerk, 
By /s/ E. William Furev 
Deputy Clerk, 


• • • • 


4773 Filed Jun 30 1953 Harry M. Hull, Clerk 


Judgment 

This action having been tried by the Court without a 
jury, and the evidence adduced by the parties having been 
heard, and the Court having made and entered its Find¬ 
ings of Fact and Conclusions of Law on June 30, 1953, 

It is by the Court this 30th day of June, 1953, 

ADJUDGED and ORDERED that the plaintiffs herein 
recover of and from the defendant, UNITED STATES 
OF AMERICA, the sum of Fifteen Thousand ($15,000) 
Dollars, with costs as allowed by law. 

/s/ Matthew F. McGuire 
Judge 

• • • • 
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4774 Filed Aug 27 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 27th day of August, 1953 y 
that the defendant, United States of America hereby ap¬ 
peals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 30th day of June, 1953, in favor of plaintiffs 
against said defendant. 

/s/ Leo A. Rover 
Leo A. Rover 
Attorney for Defendant. 
United States Attorney 

• • • • 

4666 Filed Jul 29 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 29th day of July, 1953, that 
EASTERN AIR LINES, INC., a Corporation, hereby 
appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court en¬ 
tered on the 30th day of June, 1953 in favor of UNION 
TRUST COMPANY OF THE DISTRICT OF COLUM¬ 
BIA and MELVILLE W. STUART, as ancillary admn., 
c.t.a., d.b.n. of the Est. of Mildred E. Miller against said 
EASTERN AIR LINES, INC., a Corporation. 

GALIHER & STEWART 
By /s/ Richard W. Galiher 

Attorney for Defendant 
636 Woodward Building 

• • • • 
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4703 Filed Jul 29 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 29th day of July, 1953, that 
EASTERN ADR LINES, INC., a Corporation, hereby ap¬ 
peals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 30th day of June, 1953 in favor of UNION TRUST 
COMPANY OF THE DISTRICT OF COLUMBIA as Ex¬ 
ecutor & Ancillary Exec, of Est. of Ralph F. Miller and 
MELVILLE W. STUART, as ancillary admn., c.t.a., d.b.n. 
of the Est. of Ralph F. Miller against said EASTERN 
AIR LINES, INC., A Corporation. 

GALIHER & STEWART 
By /s/ Richard W. Galiher 

Attorney for Defendant 
636 Woodward Building 

• • • • 

4760 Filed Aug 27 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 27th day of August, 1953, 
that the defendant, United States of America hereby ap¬ 
peals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 30th day of June, 1953 in favor of plaintiffs 
against said defendant. 

/s/ Leo A. Rover 
Leo A. Rover 
Attorney for Defendant. 
United States Attorney 
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4777 Filed Nov 13 1953 Harry M. Hull, Clerk 

Stipulation and Order As To Contents of Record 

It is hereby stipulated and agreed by and between the 
attorneys for the respective parties hereto that the fol¬ 
lowing shall constitute the record on appeal in the above- 
entitled case: 

(1) Complaint. 

(2) Answer. 

(3) Order, filed October 19, 1951. 

(4) Pre-trial order, filed September 19, 1952. 

(5) Pre-trial statement of defendant United States of 
America. 

(6) Supplement to the pre-trial order, filed December 
16, 1952. 

(7) Second supplement to the pre-trial order, filed Jan¬ 
uary 9, 1953. 

(8) Third supplement to the pre-trial order, filed Janu¬ 
ary 9, 1953. 

(9) Stipulation, filed September 18, 1952. 

(10) Stipulation, filed January 12, 1953. 

(11) Amendment to the stipulation, filed Januarv 15, 
1953. 

(12) Plaintiff’s request for admissions, filed December 
18, 1952. 

(13) Complete transcript of the proceedings, the testi¬ 
mony, the evidence, and all the exhibits. 

(14) Memorandum opinion, filed May 5, 1953. 

(15) Motion by United States for a new trial or in the 
alternative for reconsideration, filed June 5, 1953. 

4778 (16) Order denying the motion for a new trial 
or for reconsideration. 

(17) “Memorandum to the Clerk,” filed June 30, 1953. 

(18) Findings of fact and conclusions of law, filed June 
30, 1953. 

(19) Judgment, filed June 30, 1953. 
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(20) Notice of appeal, filed August 27,1953. 

(21) Order, filed October 2, 1953, extending time to file 
the record on appeal. 

(22) This stipulation. 

Dated: Washington, D. C., Nov. 6, 1953 

/s/ Leo A. Rover by LAC:LSJ 
Leo A. Rover 
United States Attorney for 
the District of Columbia, 
Attorney for Defendant- 
Appellant. 

/s/ Sheldon E. Bernstein for 
NEWMYER & BRESS 
Attorneys for Plaintiff- 
Appellee 

• • • • 

103 My purpose in addressing you now is not to 
make an argument as to the right of the plaintiffs 

to recover. I will make that at the proper time, when 
all the evidence is in. My purpose in addressing you at 
this time is to make an opening statement, which is for 
the purpose solely of helping you more easily and more 
intelligently to follow the evidence as it will be adduced 
on the witness stand. 

What I say to you is not evidence. Do not accept 
what I say as proof. The proof will come from the wit¬ 
ness stand and from the documentary evidence that will 
be offered. What I say is a statement on behalf of the 
plaintiffs as to what they will prove, and that what 

104 they will prove will entitle them to a recovery 
against all defendants. 

When I conclude my opening statement, the defendants* 
counsel will make opening statements, and they, too, will 
state what they expect to prove. And what they say also 
is not evidence. 
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In other words, if yon get a brief outline from me and 
from my opponents as to what our respective positions 
are as to the evidence we are going to produce, and what 
that evidence will show, you then have a little better grasp 
of the situation, so that when the testimony comes to you 
from the witnesses, you know how to set it up in your 
structure of this case. 

• • • • 

109 On this morning, on November 1, 1949, Mr. and 
Mrs. Ralph Miller became passengers on this East¬ 
ern Air Lines plane in New York. The plane was a little 
late. The plane came in to Washington and reported it¬ 
self over at Beltsville, which is about 12 or 15 miles from 
Washington, and, we will show y tried to get in on time. 
It came around and at Beltsville reported to its company, 
as was required, that it was at Beltsville, and requested 
permission to switch over to Washington Airport, in the 
switchover to what is known as ATC. 

• • • • 

110 • • • later at 11:44, the Eastern plane— 
whether the man in the tower had forgotten that 

he had already cleared the P-38 to land, nobody knows; 
but, in any event, in this outline summary I want to give 
you—in any event, at 11:44 the Eastern plane was clear¬ 
ed to land, for the same runway. * • # 

• • • • 

127 What about Eastern ? I told you that at 11:38*4 
there was a report on Eastern; and at 11:44, when East¬ 
ern was approaching and was west of the airfield, there 
was a clearance to land. Eastern was told during the 
course of the execution of its turn for landing that there 
was a P-38 • • • 

• • • • 

130 # # # by failing to see it, he was negligent. 

• • • • 
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We say as to Eastern that it is negligent in many 
ways. It is negligent even if they had had only the duty 
to exercise ordinary care, much less their negligence by 
breach of the duty to exercise the highest degree of care. 
And in what respects? 

First they have violated the law with respect to the 
prescribed landing pattern. Captain Bridoux had flown 
at National on many occasions. He knew the CAA regu¬ 
lations. He states he expected that if any other plane 
was coming in for a landing, “I expected them to be in 
the traffic pattern.” “I didn’t expect, after being cleared 
to come in for a landing, that some other plane would cut 
in front of me.” He was complying with the pattern and, 
so he states, he expected other people to do so. Unfortu¬ 
nately Eastern made a roundhouse turn directly in viola¬ 
tion of the regulation, which is a breach of law, and 
therefore that is a serious act of negligence. 

131 Secondly, it is claimed that Eastern Air Lines, 
in the course of its roundhouse base leg, before 
turning into the final—not after it turned into the final, 
but just before it turned into final—and during this en¬ 
tire roundhouse turn, if Eastern’s pilot and copilot had 
kept a lookout for other planes, if they had exercised that 
degree of care which the law imposed upon them as a 
common carrier, the highest degree of care, they would 
clearly have seen the P-38; and if they had seen the 
P-38, they could have avoided this crash. 

Having been told they were cleared to land, Eastern 
not only violated the pattern by making this short, round¬ 
house turn, but they then didn’t keep a proper lookout. 

• * * • 

143 • • # He places the negligence of the United 

States in the control tower. 

MR. BRESS: I didn’t go into great detail with the 
jury as to the acts of negligence claimed against the 
United States. I mentioned that the negligence was in 
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directing two planes to come in for the same runway 
at the same time. 

THE COURT: That is right—“The negligence 

144 of the United States is very patent, in the viola¬ 
tion of the principle involved, namely, clearing 

two planes to land in the same place at the same time.” 

MR. BRESS: And what I would like to state now 
is two sentences to supplement that opening, as far as 
the United States is concerned, and which does not con¬ 
cern the jury. And that is that the one negligence of 
the United States was the failure to take steps which 
would prevent the collision, where there was adequate 
opportunity. 

THE COURT: That is the clearing of two planes to 
land in the same place at the same time? 

MR. BRESS: But this was in effect an opportunity, 
after having cleared them and after having seen they 
were on collision course, there was ample time for them 
to have avoided it. 

And, next, that the tower was careless in its control 
of traffic and in discharging the obligations imposed upon 
it by the law and regulations, to keep traffic separated 
in approaching for landing. 

THE COURT: You mean traffic generally in the air¬ 
port area? 

MR. BRESS: Air traffic coming in for landing. 

THE COURT: I am only concerned with what the 
tower did with reference to this particular piece of busi¬ 
ness. Whether they were negligent on Runway 38 is 
immaterial. 

145 MR. BRESS: No. I mean with reference to 
the control of the traffic involving these two planes. 

MR. O’DONOGHUE: Might I then understand that 
concludes your opening statement as concerns the United 
States ? 

MR. BRESS: Except as to where the accident oc¬ 
curred, and as to the damages. 
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THE COURT: As far as negligence is concerned, that 
concludes your opening statement. 

MR. BRESS: Yes, sir. 


152 OPENING STATEMENT ON BEHALF OF 

DEFENDANT EASTERN AIR LINES, 

INC. 

• • * • 

Now, Mr. Bress indicated to you ladies and gentlemen 
that his opening statement was simply a review of the 
facts that he expected to prove in his case in an en¬ 
deavor to establish liability against the various defend¬ 
ants, including the United States of America. 

Of course, what he told you he would prove, and what 
he expects to prove, and what he does prove, does not 
always turn out the way an attorney expects to a jury 
that it will. Likewise, what I tell you, and what 

153 any of the other gentlemen in this case tell you, 

what we intend to prove on behalf of our respec¬ 
tive clients, is not binding on you, but it is the testimony 
that you will hear from the witness stand. 

i i i • 

157 Members of the jury, the testimony will show not 

only at that time but after we got another instruc¬ 
tion, that the Bolivian pilot had never even been given 
any instructions from the time he had taken off concern¬ 
ing landing, and that, as a matter of fact, as far as the 
tower is concerned, the tower never did give him instruc¬ 
tions to land. 

• • i • 

302 MR. O’DONOGHUE: May we approach the 
bench, Your Honor? 

THE COURT: Yes. 

(At the bench:) 
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MR. O’DONOGHUE: I would like to make a brief 
opening statement, Your Honor. 

THE COURT: Would you like to make it here? 

MR. O’DONOGHUE: Under whatever circumstances 
you like. 

THE COURT: It doesn’t make any difference to me, 
if you want to make it here. 

MR. O’DONOGHUE: Of course, it doesn’t make any 
difference to me. 

,MR. GALIHER: We could hear it better if he made 
it in open court. 

THE COURT: I am merely concerned with whether 
it should be in the presence of the jury. 

MR. WARNER: I think the jury should be removed, 
if it is made in open court. 

THE COURT: I hadn’t come to that conclusion, but 
it "was running through my mind. 

MR. WARNER: I have no objection to Mr. O’Dono- 
ghue’s opening, but I do object to his opening before the 
jury. 

THE COURT: Why? 

MR. WARNER: Because the jury has no position in 
it 

THE COURT: He would not be making it be- 
303 fore the jury. He wmuld be making it before me, 
in the jury’s hearing. 

MR. O’DONOGHUE: Of course, it is a matter of in¬ 
difference to me. But, generally speaking, the case is 
heard by both. 

MR. AHEARN: I suppose you should exclude the 
jury from hearing the evidence of the United States, if 
they can’t hear the opening of the United States. 

THE COURT: All right. I will rule on it in that 
fashion. 

MR. BRESS: The plaintiff is agreeable to the state¬ 
ment on the opening being made in the presence of the 
jury. 
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THE COURT: Then the jury is told they are not 
concerned with it. 

MR. WARNER: I don’t think he should. 

THE COURT: You can object. 

MR. WARNER: So long as it is on the record. 

THE COURT: All right. 

(Counsel having returned to the trial table:) 

THE COURT: Members of the Jury, counsel for the 
United States, the plaintiffs having completed their open¬ 
ing before you, and the defendants also, is now about 
to make an opening for the United States, before the 
Court. You will remember what you were told initially, 
as you are told now. The United States is one of the 
defendants, but the case of the United States is being 
tried before me as the judge, as the law requires, 
304 and not before you as the jury. Rather than send 
you out, I am permitting you to remain here. But 
you are not concerned—let us put it that way—with what 
Mr. O’Donoghue says. I am directly concerned, and it 
concerns me alone. 

OPENING STATEMENT IN BEHALF OF THE 
DEFENDANT THE UNITED STATES OF 

AMERICA 

MR. O’DONOGHUE: May it please the Court, our 
evidence will show that on the day in question the Boliv¬ 
ian P-38 took off on Rmrway 3 at about 11:30; that after 
taking off he climbed rapidly, turned to the west, north 
of the Pentagon; that he continued w^est for quite a con¬ 
siderable distance, a matter of possibly ten miles. He 
was barely visible to the people in the tovrer. That he 
climbed to about three or four thousand feet, and then 
turned to the south and continued south, in the view of 
possibly one tower operator, who finally lost sight of 
him to the south and west of Alexandria, or in that ap¬ 
proximate area. 
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Thereafter he was next seen south of Alexandria, and 
about over the river, about over Fort Washington, which 
is on the east side of the Potomac River, but approxi¬ 
mately due south of the airport, due south of the con¬ 
trol tower. That he was making a turn towards the 
north, and that he continued that turn around toward 
the vrest. That while there he called to the tower, saying 
“Washington Tower, this is Bolivian 927, request- 

305 ing landing instructions.” That the tower replied 
to him and told him that he should enter a left 

traffic pattern for Runway 3, and to report when west 
of the tower on his downwind leg. That he receipted for 
these instructions—he acknowledged the instruction. I 
think the technical term is “Roger.”, He apparently dur¬ 
ing that time was continuing the turn to the vrest. 

And then thereafter he was seen by the tower person¬ 
nel to have turned north, instead of continuing in the 
circle to get into a downwind leg. Thinking possibly 
that he had misunderstood the instructions, they said, to 
make it clearer, to make a 360-degree turn to his left, 
telling him that he was No. 2 to land, following an Eastern 
DC-4, which was turning on its final approach, below and 
ahead of him. 

There was no acknowledgment or compliance with that 
order. And so another call was made to him, to turn 
left—“Turn left”—after identifying him as Bolivian 927, 
wffiich it was understood that he vrould be designated dur¬ 
ing his flight. 

He nevertheless continued a rapid course, a steep de¬ 
scent, down from his position of three or four thousand 
feet, toward the south end of the airport. 

As it became clear that he was neither complying 

306 nor apparently receiving instructions, and continu¬ 
ing in at a fast rate of speed, the operator who had 

control of aircraft coming in to land at the airport switch¬ 
ed to the frequency on which the DC-4 was travelling. 


Now, I have given you the course of the P-38, until 
just before the crash. As far as the DC-4 was concerned, 
that had reported over Beltsville, some 15 miles to the 
northeast of the city, had been told to clear to the left 
traffic pattern and to report when on its downwind leg 
west of the tower. It did this and reported; and, there 
being nothing else ahead of it, it was given instructions 
that it was cleared to land. It continued south to ap¬ 
proximately a mile and a half southwest of the airport, 
and made a continuous turn into final. Its base leg was 
part of the circumference of a circle into final, and it 
was coming in towards the airport and had levelled out 
in a straight approach to Runway 3. 

Meanwhile the P-38 was bearing down upon it, in a 
matter of a very short time, so that the tower operator 
then changed from the frequency on which it was com¬ 
municating with the P-38 and shifted to the frequency on 
which it could communicate with the DC-4, and told it 
that there was a P-38 above and behind it and to turn 
left. 

The DC-4 acted immediately in response to that re¬ 
quest, and had started to turn to the left, had in- 
307 creased the power in its motors, which of course 
were going in a slow speed—before that, it was 
coming in to land—and had made a turn of approximately 
five degrees off its 30-degree course, when the P-38 
crashed into it, as has been described by other counsel. 

This occurred roughly on an extension of Runway 3, 
across the water, and the crash actually occurred on the 
land, on the Virginia shore, between the Mount Vernon 
boulevard and the Potomac Yards. In other words, head¬ 
ing north on the Mount Vernon boulevard, the crash 
occurred to the left of the highway. 

THE COURT: Facing north? 

MR. O’DONOGHUE: Or to the west of the highway— 
yes. Your Honor. 
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THE COURT: To the left or west of the highway, 
facing north? 

MR. O’DONOGHUE: Yes, Your Honor. 

Thereafter the P-38 veered off and to some extent 
levelled off and struck the river at a righ rate of speed, 
where it rapidly sank. 

The DC-4 was cut in half, but continued, as a result 
of momentum, toward the river. The part without wings 
and without engine fell, according to the rules of physics, 
somewhat more rapidly than the forward part, and landed 
on the shore, on the land. The forward portion of 
308 it, with the engines still operating to some extent, 
and having the wing portion, continued forward 
on a fairly direct course and fell into the "water some 
distance from the shore. 

Under those circumstances it is believed that the Uni¬ 
ted States will be shown to be in no way liable for this 
accident. 

THE COURT: Very well. 

MR. BRESS: May the plaintiffs proceed now, Your 
Honor? 

THE COURT: Yes. 

• • • • 

426 THE COURT: Are we ready for the jury? 

MR. BRESS: Yes, I think so. 

Before I call my—my opponents are not here, Your 
Honor. 

Would you read pages 12 to 15, three short pages, Your 
Honor (handing document to the Court)? 

THE COURT: Well, I take it this is proffered to me 
for the purpose of proffer. In other words, if you call 
the witness, the witness would testify as he has testified 
here in his deposition, that he would identify the exhibit 
in question as the traffic pattern that they were operating 
under at the time of the accident. 

MR. BRESS: And he shows how it came about, and 
that that is the prescribed landing pattern. 


THE COURT: You then submit that to me? 

MR. BRESS: Yes. 

THE COURT: As part of the addendum to the oral 
discussion already had? 

MR. BRESS: Yes. 

THE COURT: Then I will rule on that aspect of it. 
May I have it? 

MR. AHEARN: There is one in the file. 

THE COURT: Let me see, to make sure. It is not in 
there. 

I have it. That is all right. It is pages 12 to 15 ? 
427 MR. BRESS: Yes. That is right, pages 12 to 
15. 

There is also another question, which has been ruled on 
by Judge Holtzoff in an earlier case, that you cannot at 
pre-trial take a position—that you cannot at trial take 
a position that is inconsistent with the position that is 
taken at pretrial. 

At pretrial it was clear that they were talking about 
the prescribed landing pattern. There is no question that 
this is the only document related to it. 

Now, my friends here didn’t raise that issue at pre¬ 
trial, and I think that there is a question as to whether 
they are now in the position of raising it in defense. 

THE COURT: I understand your position. Your 
position is this was the prescribed landing pattern at that 
time? 

MR. BRESS: Yes. 

THE COURT: Now, if it labors under anything in the 
nature of disability from the matter of its origin, and 
they say that wasn’t promulgated in the Federal Regis¬ 
ter, or this or that, and they may be wrong, but you say 
this was the prescribed pattern at that time, and that is 
what was agreed to at pretrial. 

MR. BRESS: Yes, and no inherent weakness and no 
question about it had been raised at pretrial. 

THE COURT: Yes. 


In other words, your point is that you can raise 

428 it. You may be right. I don’t know. 

• • • • 

THE COURT: I take it, very simply stated, by virtue 
of the discussion raised here on the admissibility of the 
exhibit, if it suffers from a defect as a matter of law, 
apart from what is agreed to in the stipulation, but apart 
from that, it should not go in the case, and I will so rule. 

MR. BRESS: Then you w-ould have the case without 
any traffic rule as controlling the flow of traffic. 

THE COURT: I am not concerned with how T the case 
is going to be tried but only with this exhibit now\ 

429 If I conclude it suffers from a legal disability of 
that character, set forth by counsel, then I will rule 

it should not be admitted, period. Then you will have to 
go on from there. 

If I conclude on the contrary, I will admit it. 

• • • • 

431 Meredith Carlisle Shaw 

was called as a witness by the plaintiffs and, having been 
previously duly sworn, was examined and testified as 
follows: 

Direct Examination 
BY MR. BRESS: 

Q State your full name, please. A Meredith Carlisle 
Shaw. 

Q You spell your last name, S-h-a-w? A That 

432 is correct. 

Q What is your present position? A I have 
been recalled to active duty in the Navy. I am a lieuten¬ 
ant in the Naval Reserve. 

Q How long have you been on active duty with the 
Navy since recall? A Twenty-three months, sir. I have 
one more month to go. 
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Q How old are yon? A Thirty-three. 

Q Where are yon stationed in the Navy now? A The 
Naval Air Station, Jacksonville, Florida. 

Q Did you come here to testify in this case at my 
request? A Yes, sir. Yon called me up and I volun¬ 
teered to come up, sir. 

Q Very well. How long have you been stationed at 
Jacksonville? A I returned from Europe in August. 

Q What is the nature of your duties with the Navy 
since recall twenty-three months ago? A I am a patrol 
plane commander of aircraft and training, conducting 
training; patrol work. 

Q Training of other Navy pilots? A Yes, sir. 
433 Q During World War II were you in the Navy? 

A Yes, sir. 

Q In what job did you perform your duties during 
World War II? A I was commissioned in ’43. I was 
an instructor for approximately a year, and flew patrol 
bombers, and ended up in transportation, and I was re¬ 
leased from the Navy in ’46. 

Q Was your duty with the Navy in flying in the Pa¬ 
cific area as well as the European area? A No; I was 
stationed in the Continental United States, Pacific, and 
Caribbean. 

Q Upon your release from the Navy in ’46, following 
World War II, did you become a commercial airline 
pilot? A Yes, sir. In about two weeks after my re¬ 
lease from active duty, I went to work for National Air 
Lines as a co-pilot. 

Q That would be in 1946? A Yes, sir; that is cor¬ 
rect. 

Q Was that your first employment by a commercial 
airline? A Yes, sir. 

Q Now, from ’46 did you continue as a co-pilot with 
National Air Lines until your recall to active duty twenty- 
three months ago, which would be, say, in ’51, I believed? 
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A No, sir. I was—after I worked for National 

434 a year, I was furloughed, because a cut-back of 
schedule, and for a period of two months I went 

to work for the Civil Aeronautics Administration in the 
air route control tower, and I held that job fifteen 
months, when I was recalled to the airline in March, ’49, 
and stayed until I was recalled to my duty. 

Q You flew’ then on your second tour of duty for 
National Air Lines, beginning March, ’49, until your re¬ 
call to duty in ’51? A Yes, sir. 

Q Were you on November 1, 1949, flying a commercial 
airliner, for a commercial airline company, for National 
Air Lines? A Yes, sir, I was a co-pilot on National 
Flight 53. 

Q Where did National Flight 53 originate on that 
day? A Idlewild, New York. 

Q To what extent are you familiar with and have had 
experience in landing and taking off from Washington 
National Airport? A I have operated in and out of 
Washington National Airport in the Naval Air Transport 
Service approximately a year, in ’45 and ’46, and then 
I went with National. 

Q National Air Lines, you mean? A Yes, National 
Air Lines for approximately two years with about eight 
trips a month through Washington. 

435 Q So that you are pretty well familiar with the 
layout and the approaches for landing at Wash¬ 
ington and takeoff from Washington? A Yes, sir. 

Q On November 1st, directing your attention to your 
flight from New York, what type of plane did you fly out 
of Idlewild in? A A DC-4, a Douglas DC-4. 

Q And is that the type of plane you spent most of 
your time in with National? A Yes. I had split time 
between that and the Lockheed Lodestar, although I had 
flown a DC-4 in the Navy. 

Q How much experience did you have in the DC-4 
in the Navy? A Well, I had—my total time on DC-4’s 
is, roughly, 600 hours. 
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Q Going back to Idlewild and on yonr flight to Wash¬ 
ington on that day, do I understand that yonr flight was 
from Idlewild to Washington? A With stops at New¬ 
ark and Philadelphia. 

Q We are not concerned here, Lieutenant, about your 
trip on the National plane with respect to your stops at 
Newark and Philadelphia. 

I want to direct your attention to the leg of your 
flight from Philadelphia to Washington. With re- 

436 spect to that flight from Philadelphia to Washing¬ 
ton, will you tell us, if you can, what the weather 

conditions were at that time? A Well, starting from 
Philadelphia, I was in the right seat, the co-pilot seat, 
and I manipulated the controls on the takeoff from Phila¬ 
delphia, proceeding to Washington, and I might interject 
here, we split the time up, Captain and Co-pilot, and that 
is the usual procedure, and that was my segment of the 
flight. 

Q Let me ask you this: If you can, at this point, 
so the jury will be better able to follow you, from Phila- 
delphia to Washington you were flying the plane. Were 
you sitting in the pilot or co-pilot seat? A The co-pilot 
seat, in the right seat, sir. 

Q Does the pilot and co-pilot, do each have the same 
set of controls in the operation of a DC-4? A Yes, sir. 
The engine controls are mounted on a pedestal in the 
center, which can be reached with the co-pilot’s left or 
captain’s right hand. 

We have a control stick and wheel, and then a set of 
rudders. 

Q Has each person one control stick and a set of 
rudders? A Yes, sir. 

Q Now, when the co-pilot flies the plane, what does 
the pilot do? A He takes care Of the paper work, 

437 such as position reports and the radio contacts. 

Q Now, when the captain is flying the plane, 
that is, the pilot is flying the plane, these duties are ordi¬ 
narily done by the co-pilot? A That is correct, sir. 
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Q The pilot sits in what seat, left or right? A The 
pilot sits in the left seat at all times. That is company- 
policy. 

Q That is pretty general, isn’t it? A One of the 
main reasons, on takeoffs, he controls the nose and wheel. 

Q Now, the co-pilot sits in the right seat? A Yes, 
sir. 

Q Is it common practice for the pilot and co-pilot to 
split actual flying? A Yes, sir. 

Q Whoever flies the plane, the other takes care of 
radio communications? A That is correct, sir. 

Q Now, with respect to the radio communications, 
state what the pilot and co-pilot have on by way of wear¬ 
ing of a radio communications set, what type of equip¬ 
ment do they have to tell them about wdiat radio com¬ 
munication is going on? A On the DC-4 type of air¬ 
craft, we have two low frequency receivers for 
438 both radio range legs, and beacons, non-directional 
beacons, and a fixed receiver on the 75 megocycle 
band, to pick up the fan markers and range station se¬ 
lectors. 

Q Now, in addition to that equipment, what equip¬ 
ment was there for communication with company ATC 
or traffic control or towers? A We have a very high 
frequency, VHF it is called, with a 20 channel trans¬ 
mitter receiver. 

Q How are the communications to the plane received, 
that is, are they received through loud speakers, or are 
they received through earphones? A Each member of 
the crew, the pilot and co-pilot, have a headset with phones 
on his ear. 

Q Is it required for the pilot and co-pilot each always 
to wear the headset? A That is right, sir. 

Q On this occasion, on November 1, 1949, on this 
flight from Philadelphia to Washington, while you were 
acting as, while you were piloting the plane, as co-pilot, 
and you said Captain Porter was acting as pilot but 
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handling the radio, did each of you have on earphones 
at that time? A Yes, sir. 

Q I asked you a few minutes ago, I believe, sir, the 
weather conditions. I don’t remember your answer. 

439 A Sir, the weather as we approached Beltsville, 
which is fifteen miles from Washington National 

Airport, at our altitude you could view the field quite 
clearly. 

I don’t recall the altitude, but there was a very high 
thin cloud cover about 9500 feet, which did not affect the 
flying. The visibility in the air was excellent. 

Q With respect to Beltsville, which you say is fifteen 
miles from Washington National Airport— A Yes. 

Q —what direction on the compass is that from Wash¬ 
ington National Airport? A It is northeast, on the 
northeast course of the Washington Range Station. 

Q What airway on November 1, 1949 were you flying 
between Philadelphia, Beltsville and Washington? A 
Amber 7. 

Q I show you here a map and ask you whether or not 
Amber 7 is shown on that map, and whether Beltsville is 
in Amber 7, and whether Amber 7 extends into Wash¬ 
ington. A Yes, sir. 

THE COURT: I would like to have the record show 
the exhibit, first of all, identified. In other words, you 
have asked whether Amber 7 appears on the map, and I 
would prefer to have the witness identify the map, and 
the exhibit, if he can, first. 

440 MR. BRESS: I thought it would save time, but 
I will ask the reporter to mark this Plaintiffs’ Ex¬ 
hibit No.—the next number for identification. 

(Thereupon the document was marked as Plaintiffs’ 
Exhibit No. 4 for identification.) 

BY MR. BRESS: 

Q I show you a document, Lieutenant Shaw, marked 
as Plaintiffs’ Exhibit 4 for identification, and ask you 
if you can tell us what that document is. A That is an 
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aeronautical chart by the National Geodetic & Coast 
Service, of the Washington local area. It is an aeronauti¬ 
cal chart 

Q Does that correctly portray the landmarks and air¬ 
ways that existed on November 1, 1949? A Yes, sir, to 
the best of my knowledge it does. 

Q Where is Beltsville—well, you have made some 
reference to fan markers. Would you tell the jury what 
that fan marker is and how it is designated on the map? 

* • • • 

442 MB. GALIHER: We have no objection to the 
map now. You have made an explanation. 

• # • • 

A You asked me about the fan marker, what it is. 

Q Tel] us that. Do that. A A fan marker is a radio 
that is fixed. It gets its name from the shape. It has a 
fixed frequency on 75 megocycles, in that frequency, with 
the receiver tuned and set at 75 megocycles at all times. 

THE COURT: For the benefit of the jury, what do 
you mean by fixed at 75 megocycles? Is that a strength 
signal? 

THE WITNESS: Yes, sir, the approximate frequency. 

THE COURT: That is the band in which the message 
is sent? 

THE WITNESS: That is right, sir, that is exactly 
right. 

BY MR. BRESS: 

Q The band, is that a high frequency or low fre¬ 
quency band? A 75 would be high frequency mego¬ 
cycles. 

Q As a homely illustration of what has been meant by 
picking the right frequency, am I correct, if on a tele¬ 
vision, if you turn to station 4 that is preset on a fre¬ 
quency, and if you turn to 5 that is preset on an- 

443 other frequency, or 7, that is another frequency, 
and 9 is another? 


79 A 


Is that what is meant by having the frequency preset 
at that number? A Well, I think that is VHF. In this 
set, you can’t tamper with it. It is a particular band. 

THE COURT: You mean, as a receiving instrument? 

THE WITNESS: That is right. 

BY MR. BRESS: 

Q What I have just defined as the various frequencies, 
you have an instrument, a frequency selector, that you 
turn to that number, and that is already set for that 
particular frequency? A You are getting ahead of your¬ 
self on VHF. That is a different receiver. 

Q All right. Go ahead with the fan marker. A It is 
set in this position. The* receiver is on at all times, the 
electric power is on, and you have a light on the panel 
and have a little switch on it. 

You can pick the station up as you approach and as 
you pass over it a light wdll flash. It is very visible on 
the cockpit that you are passing over a 75 megocycle 
transmitter. 

BY THE COURT: 

Q Where will this light flash? A On your instru¬ 
ment panel. 

Q That is warning you that you are passing 
444 over a radio station below? A That is right. 

Also you can touch that switch and hear it 

orally. 

BY MR. BRESS: 

Q Audibly? A Yes. It has a high pitch in there 
and gives a signal. 

Now, by the radio you would know it was Beltsville by 
just one dash, the light would come on and off, come on 
and off. That is identifying Beltsville when you come 
down Amber 7 on the Washington range leg, after you 
cross the Baltimore leg. 

So you would have a visual check and you could hear 
it in that way. 
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Q Do you remember on November 1, 1949, on this 
occasion, coming over the Beltsville fan marker? A 
Yes, sir. 

Q Do you remember on this occasion coming over the 
fan marker some minutes after coming over the Baltimore 
relay? A Yes, sir. The Baltimore relay is the range 
course of the northeast leg of the Washington range sta¬ 
tion, and the west-northwest of the Baltimore range sta¬ 
tion. 

There is no geographic fixing, it is a radio fixing, where 
the two beams meet. When you get a solid hum, as you 
cross that point, that is a fixed point, a compulsory 

445 reporting point, and it has been designated by the 
CAA as the Baltimore relay. 

Q Is there any signal or communication within the 
cockpit of your plane to tell you when you are over the 
Baltimore relay? A You would have a monitor, by 
your altitude, and such as taking bearings with the radio 
compass. 

Q On November 1, 1949, do you know when you went 
over the Baltimore relay? A Yes, sir. I have flown 
this route so much, and I saw it so good, you can fix 
geographic locations in your own mind, having seen it 
so much, and you would not have to listen to the radio 
to get to the Baltimore relay. 

Q That is, because of your familiarity with landmarks 
on the ground? A That is correct. 

Q Were you flying at an altitude that you were able 
to see the landmarks on the ground on that occasion? A 
I don’t recall, sir, whether w T e ascertained it by radio or 
visual that day. 

Q But you do remember the time when you went over 
the Baltimore relay? A Yes, sir. We checked over 
there at 11:38 a. m. 

Q Now, when was it, how long thereafter did you 
cross and get into the Beltsville fan marker? A 

446 Well, Beltsville is approximately fifteen miles to 
the fan marker from the Baltimore relay, and we 
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were letting down, and at the speed we were making, it 
would take us approximately three or four minutes. 

Q 11:41 or 42 was your time over the Beltsville fan 
marker? A Yes, sir. 

Q How fast were you going? A Sir, considering 
everything, I would say approximately 235 miles an hour 
that day, with the tail wind and the letdown. Normally 
you would be going 200 or 205. 

Q Is 200 to 240 the normal cruising speed for a DC-4? 
A Yes, around 200, 205. 

Q Now, stopping at Beltsville for a moment, when 
you did get the light to indicate that you were at Belts¬ 
ville, tell us what or Captain Porter did with respect to 
radio transmissions at that time. A As we approached 
Beltsville, the captain called the company station on the 
ground at Washington, and told them we were approach¬ 
ing Washington, and that we were changing our frequency 
to Washington air route traffic control, ATC frequency. 

Q What communication back did you hear from your 
company radio station? A That I don’t recall. It was 
just routine reply on that at that point. 

447 Q They gave you approval to switch to Wash¬ 
ington ATC? A That is right. 

Q Now, Washington ATC is different from Washing¬ 
ton tower; is that correct? A That is right, yes, sir. 

Q Do you recall switching from your own company 
frequency to Washington? A Very definitely. 

Q What did then occur in your cockpit? A At that 
time we were at Beltsville, the lights came on, and the 
captain immediately rotated the VHF selector, and he 
changed the frequency to Washington center, or ATC, 
which is 120.3 megacycles. 

Q Getting back to the homely illustration which I gave 
about five minutes ago, that when the set is turned, the 
knob 120.3 megacycles, that is a fixed position like the 
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band in a station on your television, 2, 4, 5, or 4, 5, or 9, 
in Washington? A That is correct. 

Q And when he tuned in, turned the selector to Wash¬ 
ington air route traffic center, what occurred at that mo¬ 
ment? A Immediately it came in, and I heard an East¬ 
ern flight reporting from Beltsville. 

448 Q What does VFR mean? A It is a phrase 
used, visual flight rules. In other words, you don’t 

have positive control over the air route traffic there. You 
can pick your own route as long as you don’t violate 
regulations. You request no clearance and descend or 
ascend, and you can more or less pick your own flight. 

Q Lieutenant, does flight VFR mean that you fly with 
visual contact with the ground? A Visual is what it is, 
visual flight rules, just as it says. 

Q What are the other type of flight rules, other than 
visual? A Instrument flight rules, that is controlled 
flight. 

Q What are they designated, IFR? A That is cor¬ 
rect. 

Q This particular day you were flying VFR, the 
weather being good? A That is right. 

Q When you fly visual flight rules, you don’t get pre¬ 
scribed altitude from air route traffic control; is that cor¬ 
rect? A That is right. 

Q Air route traffic control gives you a prescribed 
route to follow, and the altitude if you are flying 

449 IFR; is that correct? A Yes, sir. 

Q When you switched, you got approval from 
your company radio at Beltsville to switch to Washington 
air route traffic control, and the pilot did that? On what 
communication did you then hear—I believe you stated 
you heard Eastern reporting from Beltsville? A That 
is correct 

Q As soon as Eastern reported from Beltsville, was 
there a reply from the air route traffic control? A Yes, 
sir. 
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THE COURT: There is no testimony from the wit¬ 
ness to whom he heard Eastern reporting. 

MR. BRESS: He reported on the same frequency. 

THE COURT: He said he heard Eastern reporting 
from BeltsviUe. To whom? 

THE WITNESS: Eastern. 

BY MR. BRESS: 

Q Answer the question, to whom? A Eastern re¬ 
ported. I didn’t hear who he called, but he called, report¬ 
ing from BeltsviUe, VFR. 

BY THE COURT: 

Q What specifically did you hear? Do you recall? A 
Eastern, and the flight number I don’t know, BeltsviUe 
VFR. 

450 You make this as brief as possible, to get it to 
the control, so you get your feUowman in. 

Q Now, all you heard from what you said: Is Eastern, 
BeltsviUe, VFR, which means visual flight rules? A 
Yes, sir. 

Q In other words, that the plane was coming in, navi¬ 
gating in, so to speak, by virtue of what could be seen 
on the ground? A That is correct, sir. 

BY MR. BRESS: 

Q The Judge asked: How did you know who they 
were talking to? What frequency did you hear it on, and 
whether you knew who it is with? A The designated 
frequency is 120.3 megacycles in this area for the Wash¬ 
ington center. 

Q Go on. Proceed. A Upon completion of the trans¬ 
mission, the other opposing voice said: It is the Wash¬ 
ington center, Eastern so and so, BeltsviUe, VFR. He 
identified himself, so I knew he had to be talking to the 
Washington center. 

BY THE COURT: 

Q What is the Washington center, predicated upon 
your experience? A The Washington center is an oper- 
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a ting airway, Washington air route traffic control cen¬ 
ter. 

451 Q You mean it is the air route traffic control 
center? A That is right, sir, and I could tell he 

contacted the National tower on 119.1 megacycles. 

BY MR. BRESS: 

Q Now, the Washington ATC, you say the center is 
on 120—what is it? A .3 megacycles. 

Q Called the Eastern? A The Washington tower, 
that is. That is 119.1 megacycles. 

Q What did you do? A I, myself, started looking 
around for the traffic, being we were at Beltsville, and 
he was there, and immediately upon completion of the 
transmission with the Washington center, Captain Porter 
called Washington center, advising that National 53 was 
over Beltsville, VFR. 

Q Was National 53 your flight? A Yes, sir. 

Q What did Washington center tell your flight at that 
time? A Instantaneous it came to us, they identified 
themselves as Washington center and advised us to con¬ 
tact Washington tower on 119.1 megacycles. 

Q How much time elapsed between the two trans¬ 
missions? A Just as we reported National 53, 

452 they took up. It was instantaneous, a matter of 
seconds. 

Q Now, you heard that Eastern was reporting from 
Beltsville and you knew you were over Beltsville, and 
what did you do to try to find where Eastern was? A 
Well, I did. Any time you hear of an aircraft in the 
vicinity, you start looking around and look for it, and 
I didn’t spot the other aircraft in the vicinity, but the 
visibility was good. 

Q Could you see in front of you all the way to National 
airport at that time? A Yes, sir. 

MR. GALIHER: I don’t think this testimony is perti¬ 
nent to the issues in this case, and the fact he did or 
didn’t see Eastern is in no way material because he point- 
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ed out they were at different altitudes, and the plane 
could be below in flight. 

MR. BRESS: Very well. 

THE COURT: He has testified he didn’t see it. Leave 
it that way. 

MR. BRESS: He testified he looked for it. 

THE COURT: Yes. 

BY MR. BRESS: 

Q Now, after you were—first Eastern was cleared 
to transfer from the center to the tower, then you were 
cleared to transfer from the center to the tower, 

453 and what did Porter, Captain Porter, then do with 
reference to changing his frequency to 119.1, which 

is tower frequency? What did you hear? A He imme¬ 
diately rotated to the tower frequency, 119.1, and 1 heard 
Eastern again, so and so, Beltsville, VFR, and the tower 
said: This is Washington tower, and he gave his position, 
and trip number, his position, VFR, and cleared in left 
traffic pattern, Runway 3. 

MR. GALIHER: |May I ask if this is Eastern? 

THE WITNESS: Yes, sir. The tower gave this clear¬ 
ance to Eastern. 

BY MR. BRESS: 

Q And you were then on the same frequency, listening 
to that? A Yes, sir. 

Q As soon as that was given to Eastern, what com¬ 
munication did the tower have with your plane? A Upon 
completion of that transmission, Captain Porter advised 
the tower that we were over Beltsville, VFR, and they 
came back, I remember the clearance, so we were cleared 
to enter the left traffic pattern, Runway 3, to check over 
Haines Point. 

Q Were you told at the time of that clearance by the 
tower that there was an Eastern plane in traffic? A No, 
sir, we were never given any traffic information at 

454 afl. 

Q The only way you knew that there was an 
Eastern in traffic is because you heard the communication 
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between the tower and Eastern? A That is correct, sir. 

Q Now, at that time, when yon got the clearance to 
enter the traffic pattern for Runway 3 and also to check 
over Haines Point, did yon then look again to see w’here 
Eastern was? 

MR. GALIHER: I make the same objection. 

THE COURT: It is immaterial. 

BY MR. BRESS: 

Q Did you see Eastern? A At no time did I see 
Eastern. 

Q Now, Lieutenant, would you come down to this 
chart? A Yes, sir. 

• • • • 

458 MR. BRESS: May wre at this point, in view of 

the lack of objection, have this marked Plaintiff’s 

Exhibit No. 5?—an aerial view with a multiple lens cam¬ 
era, showing the airport and vicinity. 

THE COURT: Very well. 

(The aerial view was marked and received in evidence 
as Plaintiff’s Exhibit No. 5.) 

• • • • 

459 MR. BRESS: I don’t believe Your Honor can 
see all of the marks in black, the things I am now’ 

pointing to. If you will follow this pointer, there is a 
black mark here, here, here, here, here, here, here, here, 
and here. Those marks are the points at winch the pieces 
of photographs are pieced together to make the whole; 
and the lines extending from those marks in other direc¬ 
tions are not put on here by anybody to represent any¬ 
thing. So you disregard that. They are merely the lines 
of closure between the various photographs that make up 
this unit. 

THE COURT: As I understand, a series of photo¬ 
graphs have been taken, and this is the composite? 

MR. BRESS: Not a series of photographs, Your 
Honor, but a single photograph taken with a multiple 
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lens, and that is nevertheless pieced together, and these 
lines represent the pieces. 

THE WITNESS: Diced together. 

460 MR. BRESS: Diced together? 

THE WITNESS: Yes. 

MR. BRESS: Those x’s you are talking about are the 
black marks I have already pointed to. 

MR. GALIHER: Would you do it again? 

MR. BRESS: Yes—one, two, three, four, five, six, 
seven, eight. 

MR. GALIHER: And may we hold that over while 
they look at it? 

MR. BRESS: There is one other point, ladies and 
gentlemen. The lines between the points are not intended 
to represent anything but where the photographs came 
together. This line here from this point to this point, 
this area may be very material in the development of 
the case, and no counsel wants you to draw any inference 
from the line, as here, in that it only represents the piec¬ 
ing together of the plat. 

MR. GALIHER: Would you permit me to say, also, 
that the two X’s here have no significance? 

MR. BRESS: I have stated no marks I have just 
pointed to—the eight, plus those lines—have any signifi¬ 
cance. There are little white X’s in the break, showing 
just where the points come together, I assume. 

This area here on this line is a little off what would 
be an extension of Runway 3. So you are not sup- 

461 posed to draw any inference from that line. 

MR. GALIHER: And may we hold it down here 
so these other folks can see it? 

MR. BRESS: I will point to it. There is this mark, 
and that mark, and the eight marks all the way down. 
Some part of the airport is outside these marks, as you 
can see. 

MR. GALIHER: This is the airport right here, as we 
have agreed on it. 
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MR. BRESS: And this is the white line. 

All right. Is there any member of the jury who would 
like to have another look at that? (No response.) 

This photograph will be used for other purposes in the 
case other than this witness. For purposes of this wit¬ 
ness these details were not necessary. 

BY MR. BRESS: 

Q To get over this part quickly, Lieutenant, so as to 
let Messrs. O’Donoghue and Galiher take their seats, I 
left off with you before lunch that you had already had 
your clearance to enter the left traffic pattern for Run- 
wray 3 and to check over Haines Point. Is that correct? 
A Yes. 

• • • • 

462 Q After the clearance to enter the left traffic 
pattern for Runway 3, what was your approach 

to Washington? A The approach to Washington wras 
down as close as I could parallel the Anacostia River, 
which runs northeast right along the range leg of the 
northeast course of the Washington range. This is the 
Anacostia River, right here. 

Q I am pointing now at the Anacostia River where it 
comes past Haines Point. And down there it joins the 
Potomac? A Yes, sir. 

THE COURT: This is coming in on the visual flight 
rules? 

THE WITNESS: Yes, sir. 

THE COURT: In other words, what we have 

463 on the photograph depicts it as it appeared to you 
that day? 

THE WITNESS: Yes, sir. 

Our check point that day was to check over Haines 
Point. Haines Point is this whole area here. That doesn’t 
mean the point right here, but Haines Point. However, 
coming down the river there is a restricted area. You are 
forbidden by the regulations to fly over the Capitol and 
the White House and the area there. So you have to 
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avoid that, coming in over Haines Point, making a slight 
turn to Haines Point. 

BY MR BRESS: 

Q And is the Pentagon Building shown there! A 
Yes, sir; there is the Pentagon Building right there. 

Q From the time you got your clearance—or tell us 
first, what was the time at which you got your clearance 
to enter the left traffic pattern, immediately following the 
clearance of Eastern to enter that pattern? A We were 
at Beltsville. We were there at 41, or we will say 42, 
minutes past the hour, and that is when we received our 
clearance. 

Q And from that time on, how long did it take you 
to get to Haines Point? A It would take you approxi¬ 
mately, under wind conditions that day, three minutes— 
three to four minutes. 

464 So you think you were at Haines Point at 42 or 
43? A No, sir. 

Q I am sorry. Three minutes after 42 would be 45. 
A Approximately 45. 

Q All right. A Forty-five to 46. 

Q At 45 to 46 you arrived at Haines Point? A Yes. 

Q At that time, when you got to Haines Point, did 
you see the Eastern Plane? A No; I never saw the 
Eastern aircraft. 

Q When you got to Haines Point, will you use the 
pointer and trace the course of your flight. A Well, sir, 
from Beltsville we were coming down, as I say, the river, 
which doesn’t project. And when we were east of the 
Capitol, which is a check point they ask for sometimes— 
they didn’t that day—and the Armory, right in that vi¬ 
cinity, a B-25 passed us going in the opposite direction, 
within a half mile of us, climbing up. 

Q When you say going in the opposite direction, what 
do you mean? A He was going northeast and we were 
going southwest, and he was climbing out And just at 
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about that point, I guess after approximately three min¬ 
utes or so, I heard another radio transmission. 

465 Q What was that? A And they said “Eastern, 
traffic, a P-38.” And at that point he gave them 

a direction; but the direction didn’t register. 

Q By “direction,” you mean the position of the P-38? 
A Yes, sir. At any time they give you the traffic, they 
will either say northeast of the field, or southeast, and 
with a geographical location, or might say the Armory. 

Q That communication you heard was on the same fre¬ 
quency you had been communicating with the tower? A 
That is right. 

Q And that communication, you heard that through 
your earphones? A That is correct. 

Q Where were you at the time you heard that commu¬ 
nication? A Approximately east of the Capitol, which 
would be right along here, projecting out, or the Armory. 

Q How long prior to your getting to Haines Point 
did you hear that communication? A Approximately a 
minute it would be at that distance. 

Q And you fix your position at Haines Point at about 
46? A Forty-five to 46. 

Q All right. A I didn’t hear—I do not recol- 

466 lect if Eastern acknowledged for the traffic or not. 
It doesn’t stick in my mind. But I remember quite 

clearly looking at the Captain when they gave a P-38 as 
traffic, because this was 1949 and they had stopped flying 
them in the military in about 1945, and it was quite rare 
you would see that kind of aircraft. It is an unusual oc¬ 
currence, like looking at a Rolls Royce. And I didn’t spot 
him, either. I didn’t see either one of them in traffic. 

Q And you were headed towards Haines Point? A 
That is right. 

Q Did you hear any other communication on your ear¬ 
phones on that frequency? A No, sir. It was very, 
very quiet. I only heard three people using it. It was 
ourselves, this Eastern flight, and the tower. 
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Q On that frequency, from the time you heard the 
communication to Eastern that there was a P-38 in traffic 
and giving Eastern the position of the P-38, did you 
hear— 

MR. GALIHER: Wait a minute. He didn’t state that, 
Mr. Bress, and you are misquoting him. 

THE COURT: I will sustain the objection. The wit¬ 
ness’ testimony, as I recall it, after he purported to quote 
what he heard verbatim, was that he heard the direction— 
“Eastern, traffic, P-38”— 

467 THE WITNESS: With the direction, which 
doesn’t stick in my mind. 

MR. BRESS: I asked that. 

THE COURT: I made a note of what the witness said, 
but my note doesn’t cover it. Let us go back over the 
record as to what the question was and the answer was. 

THE REPORTER (reading). “Question: What was 
that? 

“Answer: And they said Eastern, traffic, a P-38.’ And 
at that point he gave them a direction; but the direction 
didn’t register.” 

THE COURT: In other words, you mean— 

MR. BRESS: Excuse me, Your Honor. If you don’t 
mind, would you let him read the next question and an¬ 
swer? 

THE COURT: Very well. 

THE REPORTER (reading): “Question: By ‘direc¬ 
tion,’ you mean the position of the P-38? 

“Answer: Yes, sir. At any time they give you the 
traffic, they will either say northeast of the field, or south¬ 
east, and with a geographical location, or might say the 
Armory.” 

THE COURT: Am I correct in assuming that your 
answer presently today is this, that what was said was 
“Eastern, traffic, P-38,” and then a direction, which didn't 
register; and when you use the term “register,” you mean 





92 A 


whatever it was at the time the direction was given, 

468 yon have no recollection? 

THE WITNESS: That is correct, sir. 

BY MR. BRESS: 

Q Supplementing what the Judge said, when you use 
the term “direction, ” do you mean they were given the 
position of the P-38? A Sure, the position of the P-38, 
the direction from the airport. By “Eastern, traffic, a 
P-38,” I am quoting and unquoting, and I just put a 
blank there, and the direction—and I don’t recall the di¬ 
rection. 

Q But you remember there was a direction; but what 
it was, you don’t remember? A That is right. 

Q All right. That is what I though you said. 

Now, after that communication—and you have fixed the 
time of it—did you hear thereafter any instructions from 
the tovrer or any communications between Eastern and 
the tower to the Eastern plane? A No, sir. To the best 
of my recollection, I heard no other transmissions. 

Q Did you hear, on your earphones, any clearance to 
Eastern to land? A No, sir. 

Q Did you keep your earphones on your ears all 

469 that time? A That is correct, sir. 

Q Did you have the frequency connected with 
the tower? A We did not alter the frequency in the 
least. 

Q Now will you go down to the board and trace the 
flight of your plane? A Yes, sir. 

I would like to interject at this point—it was unusual 
and I thought of it—that they do not get— 

MR. GALIHER: I object to this, Your Honor, and 
move it be stricken out. 

THE COURT: Just a minute. You can’t interject 
anything. 

THE WITNESS: All right, sir. 
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THE COURT: Not because we don’t like to have an 
interjection at times, but we must confine the witnesses’ 
answers to questions asked, and there is no question pend¬ 
ing, except that you go down to the board and point out 
where you were. All right. 

THE WITNESS: Yes, sir. We came down the Ana- 
costia River, as I said, passing the (indicating). And 
that day the wind was so fast and we were at such a 
speed and we came to this point so high and fast; and 
starting to make any right turn up the river, it would 
have been a very steep turn. And the Captain gave me 
a hand signal, to turn to the left, that way (indicat- 
470 ing). And I knew I was out of position; so I pro¬ 
ceeded down the river, as we couldn’t go up the 
river. We would have been banked in such a position 
we would have been blind to traffic from Anacostia and 
Bolling and Washington National. It was a safety meas¬ 
ure to motion me to go down the Potomac River. 

We proceeded down the Potomac River; and as we got 
just south of Bolling, we started turning left. And at 
about this point I noticed out the right side another air¬ 
craft approaching from the southeast headed northwest, 
at approximately the same altitude, and I saw it w T as a 
Military Air Transport Service DC-3. They call them 
C-47’s. 

So we turned on approximately a northerly direction, 
a little northeast, and came back around and entered the 
traffic pattern, started to enter the traffic pattern. 

At this point Captain Porter called the tower several 
times; but no answer, which was very unusual. They usu¬ 
ally answer you right off as you call. And he called for 
a period of 30 seconds, several times, with no acknowl¬ 
edgment. And as we were approaching Haines Point the 
second time, the tower came up and said “Make your ap¬ 
proach on Runway 36.” And Captain Porter questioned 
them about 36, mentioning there was a strong northeast 
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wind, at around 16. And the tower said there had been 
an accident. 

BY ME. BRESS: 

471 Q And what did you then do? What was your 
purpose of turning north around Bolling to go 

back? A To avoid the traffic from these other fields. 
As a safety precaution, you have to follow regulations to 
avoid conflicting with other aircraft. 

Q Now, sir, indicate your course in. A We proceeded 
back up the Potomac River, avoiding the Pentagon, and 
then turning onto a southerly heading, and came on into 
the traffic pattern. 

Q And what traffic pattern did you come into? A 
For Runway 36. 

Q And did you then continue south? A Yes, sir. 
At this point, as we were coming up, we had cleared to 
make the approach to 36, and someone else came up on 
the same frequency—this is the first time anyone other 
than Eastern, ourselves or National has been on the fre¬ 
quency—and asked the tower “Was that a passenger or 
cargo?” And the tower said “Passenger.” 

Q Referring to what, if you know? A I didn’t know. 
Well, I knew there had been an accident, because he said 
“There has been an accident,” he notified us, when he 
changed the runway. And he identified himself as an 
American aircraft. 

Q Do you know where that American aircraft was at 
that time? A No, sir; I have no idea where he 

472 was at that time. He was just on our frequency. 

Q When you got down west of the airport, go¬ 
ing on your downwind leg, will you trace the balance of 
your flight. A We came on down and were coming 
around, and at that point we were cleared to land; and 
we just came around and landed on 36. As we were go¬ 
ing downwind, the C-47 I previously mentioned was on 
final landing, and that is the only other traffic we saw— 
and came on down and made a normal landing on 36. 
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Q You were cleared to that runway? A Yes, sir. 
^MR. GALIHER: If you will pardon me, sir, will you 
trace your procedure as you answered that last question? 
And I would appreciate it if we could get it recorded, 
what you did. 

THE WITNESS: Yes, sir. 

MR. GALIHER: Would you mind doing that? 

THE WITNESS: I will start from where we were 
downwind. 

MR. GALIHER: Yes, sir. 

THE WITNESS :We called the tower to tell them we 
were downwind, which is normal procedure. 

MR. GALIHER: May I stop you and ask you, sir, if 
you have just indicated you were on a southerly heading 
at a point just west of the airport? Is that correct? 

473 THE WITNESS: Yes, sir. 

• • * • 

THE WITNESS: I will take up west of the Pentagon. 
We called the tower, which is routine, advising them we 
were downwind; and they cleared us to continue our short 
approach for Runway 36. 

BY MR. BRESS: 

Q Short approach for Runway 36? A Yes, sir. 

Q And was that a prescribed pattern? A A pre¬ 
scribed pattern— 

MR. AHEARN: It calls for a yes or no answer. 

MR. BRESS: Let me modify the question this way. 
MR. GALIHER: Just a minute. I think he has asked 
a question. 

THE COURT: Just a minute. There is a ques- 

474 tion pending. The question was, was that a pre¬ 
scribed pattern, referring now to the witness’ reci¬ 
tation of what he was doing with his plane at that time; 
and that can be answered yes or no. 

Was it the prescribed pattern? 

MR. BRESS: For Runway 36. 

THE COURT: Yes. 
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THE WITNESS: Yes, sir. We were following the 
prescribed pattern for Runway 36. 

THE COURT: All right. 

BY MR. BRESS: 

Q Will you get down to the board and, for the pur¬ 
pose of describing the pattern for Runway 36 and your 
flight in accordance with that pattern, trace it and de¬ 
scribe in words so we can get it into the record what that 
course was. 

MR. BRESS: Is that what you gentlemen want? 

THE COURT: I just want to interrupt here. Are we 
concerned with Runway 36? I don’t think you are. 

MR. BRESS: No, we are not concerned with Runway 
36. But my friend came in to ask a repetition of some¬ 
thing not critical. 

THE COURT: If we are not critical, let us forget it. 
BY MR. BRESS: 

Q You complied, then, with the pattern for Runway 36 
in coming in for your landing? A That is right. 
475 Q Whatever that pattern was, in complying with 
that pattern, did you have any occasion to see any 
of the two planes involved in the crash, or any of the 
remnants of them? A Yes, sir. As we wrere coming on 
down, I looked out the window- and saw- this C-47 landing. 
Although we were cleared to continue our approach, the 
tower had given us this aircraft as traffic—meaning 
“There is another aircraft that is in possible conflict with 
you, in your vicinity”— 

MR. O’DONOGHUE: I object to this as not responsive 
to the question. 

BY MR. BRESS: 

Q My question, Lieutenant, was did you see either of 
the planes that were involved in the collision. A I only 
saw the debris. 

Q And what did you see? A As we were coming 
along, right in this area, I saw .four to six oil slicks in 
the water. 
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Q Will you point to that area as best you can. A It 
is in this immediate vicinity, the oil slicks. They were 
over an area— 

Q I will put just a little cross mark there. Will you 
put your pointer back there, so I am sure. Is that where 
your pointer is? A Yes, sir. 

476 Q I will put the dot there. All right, sir. I 
will just put one strong dot—I think it can be seen 

—as the point for the oil slick. 

Did you see any crash boats helping anybody out of the 
water? A Yes, sir. At this point there was one crash 
boat standing by an oil slick. And there was another one 
headed out of the river in this vicinity, either from Boll¬ 
ing or Anacostia, toward the scene. 

Q Did you know at that time the traffic pattern for 
landing on Runway 3? 

THE WITNESS: Your Honor, it is a— 

MR. BRESS: Well, if there is any question about it, 
I will withdraw the question. 

THE COURT: I think you had better withdraw it. 
MR. BRESS: Very well. 

BY MR. BRESS: 

Q Is there a standard, a practice, for pilots and co¬ 
pilots to have a manual with them in the cockpit, contain¬ 
ing the prescribed patterns for landing at airports which 
they approach? 

MR. GALIHER: I object to this as not being material, 
Your Honor. 

THE COURT: It is not material, Mr. Bress. 

477 He is only concerned with Runway 36. The fact 
that he may have a manual or whatever you want 

to call it with reference to the patterns that apply to all 
the runways would be interesting but not material at this 
moment. 

MR. BRESS: I wanted to show, if Your Honor please, 
that it is executive, that everybody has it. 
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THE COURT: I know that is what you want to show, 
and you have already answered the question, that it is 
executive and everybody has it. But it is immaterial at 
this point; so it is excluded. 

BY MR. BRESS: 

Q Will you tell us whether or not commercial air line 
pilots are required to comply wdth landing patterns pre¬ 
scribed by the CAA? 

MR. GALIHER: I object, Your Honor. 

THE COURT: You may answer it. 

THE WITNESS: Yes, sir. 

BY MR. BRESS: 

Q Are pilots permitted to violate those patterns? 

MR. GALIHER: I object to that. 

THE COURT: Of course that question may be strick¬ 
en, by virtue of its character. 

MR. BRESS: Very well, sir. I think probably that 
was not properly phrased. Let me rephrase it. 

BY MR. BRESS: 

478 Q In order to make a landing on a runway, in 
a manner different from that in the prescribed 
pattern for that runway, state what is required to be 
done by a pilot. 

MR. GALIHER: I object to that, Your Honor. 

THE COURT: Excluded. 

MR. BRESS: That is why I wanted to get that stuff 
in before I put this witness on the stand. 

THE COURT: I understand. You have asked the wit¬ 
ness the question, and I have excluded it. 

MR. BRESS: It is only the inconvenience of this fel¬ 
low being in Florida. 

THE COURT: I understand that also. 

BY MR. BRESS: 

Q I think that in interrogating you, the one point you 
started to answer, when you were stopped by somebody, 
probably the Court— 
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THE COURT: Why don’t you say everybody, and in¬ 
clude me? 

BY MR. BRESS: 

Q I thought you were about to say something, Lieu¬ 
tenant, but it was not in response or responsive to a 
question. I think there may be something else that I 
may have failed to ask you and I will put it to you this 
way: Was there any other communication that you have 
not already told us about that you heard at or 

479 about the time you reached Haines Point? A Yes, 
sir. 

Q Will you tell us now what that is—and that is an 
oversight on my part. 

MR. GALIHER: A communication between what? 

MR. BRESS: A communication from the tower. 

THE WITNESS: This is the first time—in other 
words— 

THE COURT: His testimony was, I recollect—and I 
don’t like to repeat this—but I think the record will indi¬ 
cate it was 11:46 when he reached Haines Point. 

MR. BRESS: That is correct. 

BY MR. BRESS: 

Q And this is with respect to the time you reached 
Haines Point the first time, before you turned left to go 
down the Potomac River. While reaching Haines Point, 
will you tell us what the additional communication was? 
A We were approaching here at 11:45 or 46, about that 
time, and we were still tuned to the tower frequency; and 
I heard a rather excited voice, an alarmed voice, say 
“Look out for the P-38.” There was no identity given, 
who gave it, or anything else. It was just the voice came 
in on that frequency. 

Q Very well . And is that the frequency on which you 
were hearing communications between the tower and the 
Eastern plane? A Yes, sir. 

480 Q Can you tell us, this last message you have 
just related, as you got to Haines Point, how long 

was that after the last prior communication which you 
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have already testified to, where the tower told Eastern 
there was a P-38 in traffic and gave a direction ? A That 
w T as approximately one minute, sir, east of the Capitol 
and up by the Armory, at this point. 

MR. BRESS: I see. I think that is all. 

Will Your Honor indulge me just one minute? 

MR. GALIHER: May we request the reporter to read 
back the last answer, while we are waiting, may it please 
Your Honor? 

THE COURT: The question and answrer, Mr. Re¬ 
porter. 

(The last question and answer were read by the re¬ 
porter.) 

BY MR. BRESS: 

Q Lieutenant, you have told us you have about 600 
hours in DC-4’s. Is that correct? A Yes, sir. 

Q And is that confined to any single DC-4, or many 
DC-4’s? A Any number of DC-4’s—numerous. 

Q Have you been familiar with DC-4’s, been in them, 
since the war days? A Yes, sir. 

481 Q And what can you tell us as to whether or 
not the configuration in the cockpit of the DC-4 and 

the windshield is the same on all DC-4’s you have ever 
seen? A Everyone I have seen, sir. 

Q Will you tell the jury wiiat visibility a pilot or co¬ 
pilot has sitting in the cockpit of a DC-4? A Sir,— 

Q Proceed. 

MR. GALIHER: If Your Honor please, may we ask 
for an elaboration on that question? I don’t think that is 
clear either to the witness—and it certainly is not clear 
to us. It would depend upon wffiere you were. 

THE COURT: You had better come to the bench. 

(At the bench:) 

• • • • 

482 (Counsel having returned to the trial table:) 

(The DC-4 model wras marked for identification 

as Plaintiff’s Exhibit No. 6.) 


101A 


THE COURT: Gentlemen, it is understood that this 
model may be marked for identification as Plaintiff’s Ex¬ 
hibit 6, I think it is, and utilized at this juncture for the 
purpose of refreshing the witness’ recollection as to the 
location of the windows in the pilot’s cockpit. 

,MR. BRESS: May I modify Your Honor’s statement, 
in all deference? I do not believe that this is to be used 
to refresh the witness’, recollection. 

THE COURT: Well, to supplement his recollec- 

483 tion. 

MR. BRESS: Yes. 

THE COURT: He has testified he has had so many 
hours’ experience flying the DC-4’s. 

MR. BRESS: Yes. 

BY MR. BRESS: 

Q You don’t need to see a model to tell you where the 
windows are in a DC-4? A No, sir. 

THE COURT: It may be helpful to the jury. 

MR. BRESS: And that is why we are using this. 

THE COURT: AH right. 

BY MR. BRESS: 

Q This, Lieutenant, is not supposed to be a scale 
model. We have agreed on that. It is just to illustrate. 
We are not concerned with any part of the plane now ex¬ 
cept the forward portion where the cockpit is located and 
the windows in the cockpit. And we are not concerned 
with the exact measurements. But even though we are 
not concerned, let me ask you this: Does that pretty 
accurately or roughly show the location of the windows 
in the cockpit? A It does very well. It does a very 
good job of it. 

Q Good. With that as something to use to illustrate 
to the jury, will you show to the jury what visibility one 
has in that cockpit. Take the pilot’s side and the co¬ 
pilot’s side. A Sitting on the co-pilot’s side, which 

484 I am familiar with, or the right side, with a nor¬ 
mal lookaround without straining your neck, the 
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co-pilot can see the tips of this inboard prop. In other 
words, he can just barely see the prop’s blades out there. 

THE COURT: You mean the propeller, bv the ‘prop’? 

THE WITNESS: Yes, sir. 

BY MR. BRESS: 

Q Before you leave that, it is one thing for you to 
say you can see the propeller blades. It is another thing 
for you to illustrate to the jury. Using this stick as the 
angle, will you illustrate the angle and the visibility you 
have to the right and rear. A The angle and the visi¬ 
bility looking back? 

Q Yes. A It would be approximately this angle. 

Q Will you hold that up. 

MR. AHEARN: Will you state the angle for the rec¬ 
ord, please. 

MR. BRESS: I will cover that. 

THE COURT: The deviation from the right angle. 

THE WITNESS: Oh, from the right angle? 

THE COURT: Yes. 

THE WITNESS: Approximately 45 degrees. 

BY MR. BRESS: 

485 Q And the depth perception here is undoubtedly 
bad. A juror sitting down here can only see that 
that is bent. Will you turn it up so that the jurors can 
see the angle at which it can be seen. 

When you say 45 degrees, let me see, if there is no 
objection—90 degrees would be straight, perpendicular 
to that window? Right? A Right. 

Q What you are saying is that looking back half the 
way, to 45 degrees, he has a visibility from there, every¬ 
thing forward of that stick? Is that correct? A That 
is right, sir—everything forward. 

Q Now, while you are still— 

THE COURT: I don’t know about your mathematics, 
Mr. Bress. I think if you will take a straight angle of 
180 degrees— 
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MR. BRESS: It would be 135 degrees, your field of 
visibility, from dead center. 

THE COURT: Then your mathematics would be off, 
wouldn’t they? 

MR. BRESS: Perpendicular would be 90, and 45 be¬ 
yond that is a 135-degree angle from straight. And I 
haven’t added to it the visibility to the left. 

THE WITNESS: And looking out the left window, 
the co-pilot by craning over can just barely see the left 
wing tip. 

486 BY MR. BRESS: 

Q The co-pilot on the right side? A The co¬ 
pilot on the right side, looking over, can just barely see 
the left wing tip. And that is approximately 20 degrees, 
or 110 degrees visibility to the left. 

Q Then is it 110 to the left and 135 to the right? A . 
Yes, sir. 

Q One ten and 135 is 245 degrees visibility from the 
co-pilot’s seat? Right? A Yes, sir. 

Q Now, from the co-pilot’s seat, tell the Court and 
jury what the visibility is in the vertical plane, the visi¬ 
bility in the horizontal and straight ahead. How far up 
can you see vertically and how low down from that verti¬ 
cal plane? A A man of my height can see approxi¬ 
mately 60 degrees from the eye level up. 

MR. GALIHER: Mr. Bress, would you ask him to in¬ 
dicate his height on the record, please? He says a man 
of his height. 

MR. BRESS: Yes. 

THE COURT: What is your height? 

THE WITNESS: Seventy-three inches. 

THE COURT: Six feet one? 

THE WITNESS: No; I beg your pardon—75. 

487 THE COURT: That is six feet three. 

THE WITNESS: Yes, sir. 

BY MR. BRESS: 
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Q Sixty degrees, did you say? A Yes, sir. 

Q And straight ahead is zero. A That is correct. 

Q And straight up you can see 60 degrees, and if I 
look straight up like that, it would be 90. A Yes, sir. 

Q So looking ahead you can see 60. A Yes, sir. 

Q What about down? A Down, your visibility is 
partially obscured by your nose; but you can see from a 
45 to 50-degree angle to your right side. 

Q Will you explain to the jury what you mean by the 
nose partially obscuring visibility. And the part that is 
not obscured sitting up here, vour nose would keep your 
held of vision straight ahead from being right straight 
down. 

THE COURT: You mean the nose of the plane? 

THE WITNESS: Yes, sir. 

THE COURT: I don’t say that facetiously; but the 
two terms are spelled the same and mean different 
things. 

488 THE WITNESS: Yes, sir. 

And as you went around to your right, it would 
even increase more. And looking out of your left, it 
would be 40 to 45 degrees past. 

BY MR. BRESS: 

Q Forty-five degrees past the nose looking to the left? 
A On the left side. 

Q From the co-pilot’s position? A Yes, sir. 

Q Is the co-pilot’s and the pilot’s position in the cock¬ 
pit of that plane symmetrical? That is, does the pilot 
in his seat have the same field of vision but for the oppo¬ 
site sides as the co-pilot? A Yes, sir. 

Q In other words, one seat isn’t a little bit above or 
behind the other? A No, sir. 

You have a three-way adjustment for your height—up 
and down and backwards and forwards. 

Q One seat is on the right side of the plane, and the 
other is on the left side? A That would only vary 
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about a foot, because you can move your seat back to 
relax a little bit. 

Q But with respect to the right side of the 

489 plane or the left side of the plane, is it correct that 
right back of this right window the co-pilot sits, 

and right back of the left window the pilot sits? A Yes, 
sir. 

Q And you have already said that the configuration 
of the interior of the cockpit is symmetrical? A Yes, sir. 

Q It is the same on both sides? A Yes, sir. 

Q Now, I have had you explain to us the scope of 
vision, sitting in the co-pilot’s seat and just turning 
your head to the left and to the right. Is that correct? 
A That is correct, sir. 

Q And you have given that as 135 and 110, I believe 
it was—245 degrees. What I want to ask you now is, 
by a movement of the head closer to the window to look, 
how much is that straight ahead or turning the head visi¬ 
bility improved? A Well, by craning your neck or 
straining, you could add approximately another 15 or 20 
degrees on the right side. To your left you couldn’t in¬ 
crease it at all, because your vision is obstructed by 
where the window ends. In other w T ords, you can’t see 
except through the window. 

Q But you can increase it by turning the neck and 
moving close to the window’, and increase it up to 

490 15 or 20 degrees? A Yes, sir. You can see the 
w T hole engine nacelle here. 

Q With respect to the fact that pilots may be of dif¬ 
ferent heights, will you tell us whether or not the seat 
in which the co-pilot sits has one of those levers on one 
side of it that you can pull to go forward, to go back, to 
go down or to go up? A That is correct, sir. To make 
yourself comfortable, you have an adjustment of ap¬ 
proximately 12 inches in a backwards and fonvard mo¬ 
tion; and for height, approximately six inches. 
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Q So that no matter what the height of the man is, 
he can get his eyes in a normal position by that seat ad¬ 
justment? A That is correct, sir. 

Q Just one question: When you said the angle of 
visibility, looking up, is in a vertical plane, of 60 degrees, 
I didn’t ask you whether or not looking out the side you 
have the same angle of 60 degrees. A Yes, sir. It fans 
right around there. 

MR. BRESS: That is all. You may cross-examine. 

Before cross-examination, and since this witness con¬ 
templates leaving the city, I would like to approach the 
bench about some additional examination on the 
491 matter of the subject we have already discussed 
with the Court. May we approach the bench to dis¬ 
cuss that? 

THE COURT: Very well. 

(At the bench:) 

MR. BRESS: I want, of course, to comply with the 
Court’s ruling. But since the Court has the matter under 
advisement, I assume that even if the Court rules in our 
favor, on admissibility of the pattern, I want to get this 
witness to testify to the fact, as he will testify, that these 
patterns are the rules that govern the landing at this 
airport; that all pilots have them in their manual in front 
of them; that all pilots were required to comply with the 
lefthand traffic pattern for Runway 3 as he knew it to 
be then as it was in that article; that there can be no 
deviation from it except by request of and instruction 
from the tower— 

THE COURT: Do you mean it in that fashion?— 
“request of and instruction from.” 

MR. BRESS: Yes. 

THE COURT: Or do you mean you might get instruc¬ 
tions from? 

MR. BRESS: Yes, you might get instructions from. 
But in the evidence in this case, all the tower men have 
been examined and everyone of them say— 


107 A 


MR. O’DONOGHUE: X don’t believe that is the 

492 evidence in this case at this time. 

THE COURT: I just stepped off into the dark. 
You said they must have them, and the only deviation can 
be had only after a request, presumably for a deviation, 
and an instruction to deviate? 

MR. BRESS: All right. 

THE COURT: Then X asked you a question—-well, 
suppose a situation develops, is there ever any instruction 
to deviate without reference to a request? 

MR. BRESS: Yes. The answer is yes. And answer¬ 
ing your question, which they object to, I don’t believe 
they can disagree with this, that no one in the case has 
yet said or at all denied that there was ever a request 
expressly from Eastern to deviate, and that also it is 
shown by hundreds of pages of depositions that there was 
never any authorization to deviate. 

THE COURT: With reference to this witness, I am 
going to put it this way: If the regulation is valid, if it 
purports to mean what you say it means, then let us have 
somebody from the regulating authority down here to 
testify. 

MR. GALIHER: Exactly. 

MR. BRESS: I have them here. 

THE COURT: I know you have them here. But your 
request is to come to the bench with respect to eliciting 
that from the witness, and the answer to that is no. 

493 MR. BRESS: The request was at the conclusion 
of cross-examination I thought it might be advis¬ 
able to ask him the questions on that score in the pres¬ 
ence of the Judge only, to excuse the jury. And when 
the Court then rules favorably, we could have that read 
back as a deposition. 

THE COURT: I will take it that if the witness would 
testify, from what he has already attempted to say, that 
he would say that he had a pattern and it was his under¬ 
standing that the pattern would have to be followed. 
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MR. BRESS: Fine. 

THE COURT: But that doesn’t help me, because his 
understanding may not be the understanding of the pro¬ 
mulgating authority. So therefore it would be interest¬ 
ing, but neither relevant nor controlling. 

MR. BRESS: Could we have a stipulation amongst 
counsel that in the event the regulation means what I 
have suggested that it means, and I establish that to the 
satisfaction of the Court so that the pattern is admitted 
in evidence as such, that we could say to the jury that if 
Lieutenant Shaw were here he ■would testify in connection 
with the pattern to the matters I have stated I could 
prove by him? 

MR. GALIHER: The Court has just ruled out any 
such testimony, and of course I will not stipulate. 

THE COURT: All right. 

• • • • 

498 MR. GALIHER: May I proceed, Your Honor? 

THE COURT: Yes.' 

BY MR. GALIHER: 

Q Mr. Bress had you identify for the Court and jury 
a map, Lieutenant, which showed what I think you re¬ 
ferred to as airways, fan markers, and Beltsville, and the 
Baltimore relay, and so forth, is that correct? A That 
is correct, sir. 

Q I think the jury would be interested in understand¬ 
ing what you mean by an airway. I believe you explained 
that. 

Will you tell them what an airway is in language that 
a layman and I could understand, if you please, sir? 

Would you like me to hold up the map? A Yes, sir. 
An airway— 

THE COURT: May I interrupt? For the purpose of 
the record, Mr. Galiher, that is Exhibit what? 

MR. GALIHER: Plaintiffs’ Exhibit 4. 
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MR. BRESS: That is 4. I think that was for identifi¬ 
cation, and I may have failed to formally offer it. 

I now formally offer Plaintiffs’ No. 4 in evidence, Your 
Honor. 

MR. GALIHER: I think it is so marked. 

THE COURT: In any event, it is Exhibit 4. 

MR. BRESS: Very well. 

499 THE WITNESS: An airway is an air space, 
ten miles in width from the center. It is five miles 

from each line, and this range leg, five miles each side. 

This range leg is a steady hum that you receive in 
your radio when you tune the correct frequency. 

In this area then you would get an A in Morse Code, 
and then an N, or A or N, or A, N, and they together be¬ 
come a steady hum, and you would be on this leg. 

BY MR. GALIHER: 

Q An airway is like a highway? A That is correct. 
Q Just for the benefit of all, you can show it on the 
map, would you give the Court and jury some sort of idea 
of the airway coming down from New York, showing after 
you come dowm, then come to another, make a turn—you 
know coming from New York? A Yes, sir. 

Q You know the airway down from there? A Yes. 

Q Describe to the Court and jury what you mean by 
that, coming down. A Amber 7 is the airway that goes 
from Cresthill, Maine to Ke} r West, Florida, to give the 
length of it. 

From New York it doesn’t go south but goes over 
Newark range station and the Philadelphia range 

500 station and takes a slight jog to the right or south¬ 
west, and you proceed down until you intercept the 

Washington range station. Philadelphia would go west. 

Q Would you use your pointer and indicate that? A 
You would come from New York, Newark to Philadelphia, 
bear right to where you intercept the Washington range 
leg. Then you turn left on the heading, 212 magnetic 
heading, to the Washington range station. 
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Q What yon are talking about is the air highway 
planes follow from New York? A Yes. 

Q And that is ten miles wide? A That is right. 

Q When you are flying visual flight rules, you can 
stay on the highway anywhere in the ten-mile radius? A 
That is right. 

Q On the day of this accident, that was the situation, 
was it not, with respect to that, visual flight rules? A 
Visual flight rules. 

Q You were traveling on the Amber 7 that you have 
indicated? A Yes, sir. 

Q As long as you stayed anywhere within that ten 
miles, it was permissible? A That is right. 

501 Q And also as to the height, because the weather 
was good, the ceiling was so that you could travel 
almost any height that you desired; is that right? A 
Correct. 

Q And isn’t it also a fact that that hum that you hear 
is for the purpose of helping you stay on the airway? A 
That is correct. 

Q When you are right in the middle of the airway, 
the hum is a lot louder? 'A Not louder, it is steadier. If 
you are not in the middle, you won’t get a steady hum, 
you will get from A to N on the identification. 

Q If you go too far to the left you can tell by the 
hum, so you can get back toward the middle, can’t you, or 
at least you will know where you are with respect to the 
airway? A That is right. 

Q And isn’t it also true, Lieutenant, that the airway 
may vary with the radio beam? In other w’ords, it may 
shift a little to the left or right? A The airway is fixed. 
The rangle leg could swing. 

Q The range leg, I was trying to say that, and that 
varies with what? A It is an unusual phenomenon. It 
can happen with atmospheric conditions or magnetic at¬ 
traction from the ground. Once a leg swings, you have 
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a code that comes on that tells you the leg is dis- 

502 placed. 

BY THE COURT: 

Q Well, now, for the benefit of the jury again, what 
is meant by the range leg, so that there will be no doubt 
in their minds what you mean. A Yes, sir. A range 
leg is where you have four quadrants. You have A and 
N, and A and N, and where they come together, they 
form a steady hum, and that is your range leg. So you 
have four legs on this low frequency station. 

BY MR. GALIHER: 

Q Now, Lieutenant, how long does it take to transmit 
to the Washington control tower when you are, let us say, 
at Beltsville ? How long does it take for them to get your 
transmission and to reply to you? A Under the condi¬ 
tions that day, with the light traffic, they were just as 
fast as you could talk. He answered back to us, and it 
was a second. 

Q Isn’t it a fact it takes approximately 12 seconds 
to transmit to the tower from Beltsville, and it would 
take the tower approximately 12 seconds to transmit back 
to you? A With a short transmission like that, I would 
have no way of timing it, but if I said: Washington tower, 
53 National; Washington, this is National 53, Beltsville— 
it is just as rapid as you can say it. It is rather 
rapid. 

503 Q That is if he answers you right away? A 
Well, the habit is usually instantaneous. 

Q Isn’t it a fact that if two people happen to be trans¬ 
mitting on the same frequency and at the same time, there 
might be a delay in getting the transmission either by 
the tower or your getting it back? A Sir, which two 
parties? If the tower was transmitting and another air¬ 
craft, most probably the one we would hear—if we were 
transmitting to the tower, neither of us would hear. 
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Q So if you were transmitting at the time Eastern 
was transmitting, you would not hear what Eastern 'was 
transmitting, would you, Lieutenant? A No, sir, neither 
would—I would not. 

Q And the fact you have indicated you didn’t hear 
certain transmissions from Eastern is of no significance 
to you, is it, Lieutenant? Well, I will withdraw the ques¬ 
tion. 

No-w, you told Mr. Bress that you never saw the East¬ 
ern Air Lines plane. That is correct, isn’t it? A That 
is correct, sir. 

Q Now, you told him you looked for the plane but 
didn’t see it when you were in the region of Beltsville; is 
that correct? A That is correct, sir. 

504 Q Do you recall what height you were flying, 
what altitude? A No, sir; I have no recollection 

of that, sir. 

' # 

Q What sort of plane were you flying? A A DC-4. 

Q Do you have any idea of the height that the East¬ 
ern plane was flying? A I have no -way of telling, to 
base that on, sir. 

Q Well, if he were several thousand feet above you 
or you were several thousand above him, there would be 
no opportunity even if you were both in the same vicin¬ 
ity, would there? A Not in the vicinity of 2,000 feet. 
We would be in a poor position to land at Washington, 
several thousand feet, because our rate of descent is based 
on a thousand feet every three minutes. 

Q Lieutenant, can you give us any idea what height 
you might have been at at that point? A Sir, under nor¬ 
mal circumstances I would say—this was a routine flight 
—2,500 feet, maybe 3,000 feet. We were letting down. 

Q Do you have any idea -where you were traveling in 
the airway? A Yes, sir. 

Q Whereabouts? A We were right on the air- 
506 way. Right on the range leg, not on the airway, 
but the range leg. 

Q You were right in the middle? A Yes, sir. 
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Q And that would mean that there was five miles on 
one side of yon and five miles on the other side of yon? 
A That is correct, sir. 

Q And your plane and another plane on the airway 
at that time could have flown any height above yours that 
the pilot felt was indicated or suggested to him, and like¬ 
wise he could have been flying lower than you? A Cor¬ 
rect, sir. 

Q That is correct, isn’t it, sir? A Yes. 

Q Now, you described for Mr. Bress the visibility 
from the DC-4 plane. There are no rearview mirrows in 
an airplane, are there, Lieutenant? A No, sir. 

Q Like there are in automobiles? A No, sir. 

Q You have no means of seeing what is directly be¬ 
hind you or off to your rear in that type of plane, do you, 
Lieutenant? A No, sir. 

Q And what would be at the rear of you and 
507 above you? A No, sir. 

Q Now, you have told us, as I recall your testi¬ 
mony, and please correct me if I am mistaken, that your 
first contact was at 11:38, your first contact with the 
tower? A No, sir; you are incorrect. 

The 11:38 contact was given to our company radio. 

Our first contact was at Beltsville at approximately 
11:41 or 42, to the air traffic control center. 

Q Thank you, sir. 

Well, that was the last time you did, that is, with your 
own company, at 11:38, National Airlines? A In the 
immediate vicinity of 11:38 or :39, right in there. That 
was the last contact. 

Q And when you made contact with your company, 
you were on what frequency? A Pardon me, sir. We 
were on company frequency. I don’t know the VHF fre¬ 
quency. 

After we gave our position, we made normal relay con¬ 
tact and advised the company we were approaching Wash- 
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ington and changing to Washington ATC frequency. It 
was a matter of a minute or so after the Baltimore relay 
time. 

Q And then your best opinion is it was 11:41 when 
you made contact with the tower? A The tower, no, 
sir. It would be 11:42 with the tower. We contacted 
ATC and went to the tower. 

508 Q What was your air speed at that time? A 
235 miles an hour—not air speed. Our ground 

speed would be 235, 240. 

Q Will you explain to the jury what you mean, the 
difference between ground speed and air speed? A The 
best illustration I can give is going up or downstream. 
If you go downstream, the river is pushing you, plus your 
own speed. 

If you have a tail wind pushing you, plus the speed of 
your aircraft; you add that to the true air speed and get 
the ground speed. 

Q Did you tell us that you checked over Beltsville? 
A Captain Porter called the ATC and advised them and 
the tower. 

Q When you say Beltsville, you mean in the general 
area of Beltsville? A Well, Beltsville is—I said the 
Beltsville fan marker. 

Q What is meant by the Beltsville fan marker? A 
The Beltsville fan marker is a 75 megacycle transmitter 
that makes fan-shaped transmission in the air. 

Q Is that at the little town of Beltsville or somewhere 
else? A It is just slightly northeast, to my recollection, 
and the Beltsville airport is just southeast of there, 

509 and you are north of College Park several miles, 
I would say. 

Q Do you base that by what you heard him say over 
his transmitter, the location? A Who say, sir? 

Q Captain Porter. A No, sir; the light was flashing 
on the instrument panel. It was obvious to both we 'were 
over a fan marker. 
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Q Then the basis of Captain Porter transmitting into 
the airport or to the tower was that you were passing 
over the Beltsville fan marker? A That is right, sir. 

Q Now, then, was it before that or after that that you 
heard Eastern reporting? A Sir, immediately turning 
from the company frequency to the Washington ATC, we 
heard Eastern reporting from Beltsville, the center ac¬ 
knowledged their report and advised them to contact the 
tower. 

Q When after that did Captain Porter report as being 
over Beltsville? A Instantaneous. No sooner they told 
him to go change the frequency, Captain Porter called 
them up. 

Q Well, that was after this other transmission you 
have told us about, the transmission of Eastern to tower, 
the transmission from tower back to Eastern, and then 
Captain Porter reported; is that right? A No, 
510 sir. We went from company frequency, switched 
our selector to the Washington ATC, and as we 
switched, we heard the Eastern flight reporting from 
Beltsville VER. 

The other voice identified themselves as Washington 
center, acknowledged this, advised them to contact the 
Washington tower on 119.1 megacycles, and I believe Cap¬ 
tain Porter told him: This is 53 and was over Beltsville. 

Q I said after the other transmissions that it was 
when you reported by Captain Porter? A I thought 
you said to the tower. I misunderstood you. I thought 
you said the tower. 

Q Now, at that time can you tell us exactly what the 
nature of the transmission from the tower to Eastern 
was? 

MR. BRESS: At what time are you referring to now? 

MR. GALIHER: The time he just referred to. 

MR. BRESS: The first communication with the tower, 
not the center. He has not testified in his cross-exami- 
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nation on communication with the tower. He has testi¬ 
fied only about the communication between Eastern, the 
center, and ATC. 

ME. GALIHEE: Is there any doubt that is wdiere he 
was communicating with? I am talking about the two 
transmissions. 

MR. BRESS: You are talking about the transmissions 
already testified to; is that correct? 

MR. GALIHER: Yes. 

BY MR. GALIHER: 

511 Q Will you tell us if those transmissions were 
to the Washington tower at National airport that 

you have been just talking about? A The sequence was 
Eastern called the center, the center answered Easter a. 

National called the center; the center answered Na¬ 
tional. We turned over to the frequency we were ad¬ 
vised to go to, and as vre turned over, the voice came in, 
Eastern advise! they are over Beltsville and the tower 
acknowledge a.id clearo-.: tl.em f^r left-hand traffic, Run¬ 
way 3. 

Q And that transmission is out over Beltsville? A 
Yes, sir. 

Q That is what I am talking about. 

Does that clear that up, Mr. Bress? 

MR. BRESS: Yes. 

BY MR. GALIHER: 

Q What were you told at that time, Lieutenant, if you 
heard? Did you hear the transmission from the tower 
to your plane? A Yes, sir. 

Q What were you told at that time? A When Cap¬ 
tain Porter advised we were over Beltsville, VFR, the 
tower acknowledged that, and it advised left-hand traffic 
pattern for Runway 3, check Haines Point, and I believe 
they gave us wind direction and velocity. 

512 Q And you flew from that point on, you con¬ 
tinued in, to a point that would bring you in the 
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vicinity of the Anacostia River! A Yes, sir; right 
where the Anacostia River originates, just northeast of 
here. 

Q All planes coming in from New York or from that 
direction would come in that way, wouldn’t they? A Yes, 
sir, coming down they would have to, to avoid the other 
airways, and the danger area in the Capitol area and the 
White House. They follow that down. 

MR. BRESS: I object to the last question, that all 
planes coming in from New York come that way. If he 
means they are required to come that way, that is a 
different story. 

MR. GALIHER: Well, of course, that is exactly what 
I meant, Your Honor. 

MR. BRESS: Very well. 

THE WITNESS: Well, Amber 7, put it that way, sir. 

THE COURT: Well, let us get the way the question 
was asked. 

All planes coming from New York come that way, and 
that way happened to be Amber 7; is that right? 

THE WITNESS: No, sir. There are other ways to 
get from New York, beside Amber 7. 

THE COURT: Well, then, we will strike out Amber 
7. 

513 BY MR. GALIHER: 

Q At what point was it that you changed the 
frequency of your radio? A To what frequency? 

Q Well, did there come a time when you changed it 
from one frequency to another, and if so, when and where 
was that? A Well, we were—we will start back again. 
We went from company frequency, ATC, to tower fre¬ 
quency, and we stayed on tower frequency. 

Q WTien did you turn to tower frequency? A In the 
vicinity of Beltsville. 

Q Was that one 119.1 megacycles? A Yes, sir. 
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Q When you turned the selector over to that fre¬ 
quency, did you hear Eastern get landing clearance, at 
that point? A No, sir, he didn’t get landing clearance. 
He got the information for preparing to land. 

Q Lieutenant, do you remember testifying before the 
Civil Aeronautics Board on March 4, 1950 in Miami, 
Florida, and being interrogated by investigator Matthews? 
A Yes, sir. 

Q Do you remember being asked this question—that 
is on page 13. 

514 I will read several of these questions, in order 
to give you some of the approach up to this: 

“Question: WTiat was the tow-er instructions, if any, 
at the time of the first contact on 119.1 megacycles ? 

“Answer: We contacted the tower on 119.1 and we 
were clear to enter a left traffic pattern, landing Runway 
3, check over Haines Point. 

“Question: Did you, subsequent to this contact, hear 
other radio messages between the tower and aircraft or 
aircraft and the tower? 

“Answer: That is correct, sir. As we turned the se¬ 
lector over to the frequency, I heard the tower giving 
Eastern landing clearance.” 

Were you asked those questions and did you give those 
answers? A That is correct, sir. But the landing clear¬ 
ance, I think if you will check my hearing, I corrected 
that before Mr. Jones. There was misuse of the words 
“landing clearance.” 

MR. BRESS: I object to the last question of Mr. 
Galiher for the reason as the witness stated. Mr. Galiher 
stated several questions, and the next couple of questions 
show that the correction was made by the witness. 

THE COURT: First of all, this is a deposition? 

• • • * 

518 • • * anything else about the transmission? 

• • • • 
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BY MR. GALIHER: 

Q Now, what is your best approximation as to 

519 that time? A The time of this transmission? 

Q Yes, sir. A It would be 11:45, approxi¬ 
mately. 

Q Now, there was nothing about that transmission 
which would indicate to you or to anyone else who might 
have heard it that the P-38 was either in the traffic pat¬ 
tern or was preparing to land, was there, Lieutenant? A 
He just gave him as traffic. That means he is in the air, 
in the vicinity somewhere. 

Q But there was no significance at all, was there, at¬ 
tached to that, with respect to anything to indicate that 
the P-38 was either in the traffic pattern or was preparing 
to land? 

MR. BRESS: I object to the form of the question. 

THE COURT: This is cross-examination. He may 
answer. 

MR. BRESS: The question is objectionable. It started 
off with the statement: There was no significance, and so 
on. 

THE COURT: I heard the objection and I ruled on 
it. He may answer. 

THE WITNESS: Would you again repeat it? 

MR. GALIHER: Mr. Reporter, would you read that 
question? 

(Pending question read.) 

520 THE WITNESS: As far as he gave any in¬ 
ference, he was landing. 

BY MR. GALIHER: 

Q Would you answer the question yes or no, and ex¬ 
plain it as you wish, sir? 

MR. BRESS: I object to Mr.— 

THE COURT: I assume again, and I may be wrong 
about this, but it is predicated on the witness’ experience 
as a pilot. 
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Now, as to Eastern and the P-38, if he heard it, the 
question is directed to what significance he attached to 
it. He may answer. 

MR. BRESS: If that is the question, I would not have 
objected to it. 

THE COURT: That may not be the question but that 
is the inference I drew from the question as framed. So 
the question is if he know^s any explanation. Now, if he 
knows what it meant, he may answer. 

MR- BRESS: Does the witness understand what is 
meant by the question? 

THE WITNESS: No, sir. 

MR. BRESS: I didn’t think so. 

THE COURT: Well, I thought you did. 

THE "WITNESS: I have forgotten. 

v THE COURT: Well, that is the answer. 

521 Let us see: You stated you overheard it at 
11:45 or 11:46, was it? 

MR. BRESS: That is not correct, Your Honor. He 
fixed the time of this as a minute before. He fixed the 
time of that message as a minute before the last message, 
so it was 11:45. 

THE COURT: What time did you hear this conversa¬ 
tion with reference to Eastern and the P-38? 

THE WITNESS: At 11:45, the tower advised of the 
P-38. 

THE COURT: What did I say ? I said 11:45 or 11:46. 

MR. BRESS: It makes a difference. 

BY THE COURT: 

Q What did that mean to you as a pilot, used to flying 
in the Washington airport, to hear a message of that 
character? A It meant that there was aircraft in the 
vicinity, and there was a possible conflict between the 
two of us, and our paths may cross, and we should look 
out for each other to avoid collisions, and so forth. 
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BY MB. GALLIHER: 

Q Now, did you testify on March 15th before Mr. 
Jones of the Civil Aeronautics Board in answer to that 
question, as follows, on page 38? 

I will start with a question before: 

“Question: And to your mind, it meant that 
522 Eastern was warned that there was traffic in the 
air in the vicinity and that that traffic was a P-38 
aircraft? 

“Answer: That is correct, sir. 

“Question: But it did not indicate to you that the 
P-38 was either in a traffic pattern or preparing to land 
or anything of that kind? 

“Answer: No, sir, nothing of that nature was inferred 
in the least, in my mind.” 

• • • • 

529 MR. GALIHER: Now, Your Honor, I will start 
with page 37 where I believe Your Honor indicated 
that I should read, and I will read these questions and 
answers to the jury. 

“Question: Let us go over it again. 

“Answer: All right. 

“Question: As nearly as you can remember, the tower 
said, ‘Eastern, we \V ve —’ ”— an d it stops. 

“Answer: He said, ‘Traffic.’ In other words, ‘Traffic 
is a P-38.’ 

“Question: ‘Eastern, traffic is a P-38, position—’ ”— 
and then it stopped. 

“Answer: He gave him a relative position, but that 
I do not recall, sir. 

“Question: You do not recall the position that the 
tower gave for the P-38? 

“Answer: No, sir. 

“Question :Your best recollection was northeast? 

“Answer: Yes, sir. I will tell you, one reason that I 
remember that so clearly is because a P-38 is something 
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that you do not see these days, and I recall looking 
around for it. 

“Question: Now, you are quite sure that you remem¬ 
ber that message? This is very important. 

“Answer: I definitely do. 

530 “Question: This is very important. 

“Answer: I definitely remember it because I remember 

glancing over to Captain Porter because it was such un¬ 
usual traffic that I definitely strained to see the traffic, 
and I did not ever see him, sir. 

“Question: Now, what would that message mean to 
an experienced airline pilot, who was preparing to land 
at Washington National and had been given traffic clear¬ 
ance to enter the left-hand traffic pattern and land on 
Runway 3? 

“Answer: Well, in my own mind, I visioned ‘traffic’ 
as a warning. In other words, they advised you ‘You 
have other people in the air,’ and they were sending, and 
the first thing that you try to do under those conditions 
is locate that traffic and keep it in mind and be on the 
lookout for it. 

“Question: Had you up to this time heard the tower 
give Eastern landing permission? 

“Answer: No, sir. 

“Question: You do not know what position Eastern 
had at that moment? 

“Answer: No, sir. 

“Question: And to your mind, it meant that Eastern 
was warned that there was traffic in the air in the vicin¬ 
ity and that that traffic was a P-38 aircraft? 

531 “Answer: That is correct, sir. 

“Question: But it did not indicate to you that 
the P-38 was either in a traffic pattern or preparing to 
land, or anything of that kind? 

“Answer: No, sir, nothing of that nature was inferred 
in the least, in my mind.” 
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BY MB. GALIHER: 

Q Lieutenant, who was flying the plane you were in? 
A I was manipulating the controls, sir. 

Q And there was some conflict, was there not, between 
you and Captain Porter? 

MB. BBESS: I object to that. 

MR. GALIHER: |May I finish the question, please? 

MR. BRESS: I am sorry. 

BY MR. GALIHER: 

Q There was some conflict or confusion between you 
and Captain Porter, was there not, with respect to just 
who was the person actually at the controls of the plane 
on the flight from Philadelphia to Washington, was there 
not? 

MR. BRESS: I object to that. 

THE COURT: I sustain the objection. 

BY MR. GALIHER: 

Q You were flying the plane? A That is right, sir. 

Q And did you have the earphones on? A 
532 That is correct. 

Q And Captain Porter also had earphones on? 
A That is correct. 

Q Now, what were his duties as co-pilot at that time 
in the plane, let us say, from the time you passed the fan 
marker that you told us about or approached the fan 
marker? A His duties were to help me look out and to 
get prepared for landing. 

Q What records or charts were necessary to keep in 
the cockpit of your plane at that time, and who kept 
them? A The charts you need, with the experience you 
have on that route, actually, you have your briefcase with 
your charts there, and one thing you have is your traffic 
pattern because we go into so many different airports, 
each one is different, and we keep them between us when 
we come in. 

Q I thought I asked about the duties of the person 
that kept the records. A Kept the records? 
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Q What is he supposed to do? Was that yours or 
Captain Porter’s? A Well, actually from Beltsville we 
had no records to keep because we had made all our 
contacts, and the Captain had no records from Beltsville 
because we had finished the paperwork until we were on 
the ground. 

Q Lieutenant, what entries were necessary to 

533 make in your log if any from the Beltsville fan 
marker on? A Until w’e touched ground, none 

were needed from relay communication, no notations. 

Q Now, you have given to Mr. Bress a time schedule, 
and you have also indicated that to me in some of my 
questions, based upon timing to the minute. 

Now, are you positive of the time that you have given 
to us or is there some confusion in your mind with re¬ 
spect to that? A No, sir, there is no confusion in my 
mind. 

At the hearing at Miami with Mr. Matthews I was 
shown the flight log, and from that point there has never 
been any confusion in my mind. 

Q Isn’t it a fact when your frequency changed from 
VHP to Washington air traffic control, you have no idea 
what the time was? A Well, I could not tell you the 
exact second. I could tell you within a minute. 

Q And what was that time? A WTien we were at 
Baltimore relay it was :38; Beltsville, :41 to :42. 

Q Now, do you remember giving an affidavit to the 
representatives of the Civil Aeronautics Board on De¬ 
cember 16, 1949, and being asked questions and answers, 
which were reduced to writing? A Yes, I remem- 

534 ber that. 

Q Do you recall being asked this question: 

“Do you recall approximately what time you changed 
from company to ATC control in Washington? 

“Answer: That I am at a complete loss for at the 
time. I only know the position when I was watching the 
clock. We were only less than a minute from Beltsville.” 
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Do you remember being asked that question and giving 
that answer? A Yes, sir, but after that hearing there 
I was shown some time. 

Q Do you mean at the time you gave these questions, 
you had no recollection—gave these answers, rather? A 
I didn’t know the exact time but I can tell you the rela¬ 
tive time. 

When I testified before the CAB in Miami, they showed 
me my trip log. 

Q Are you telling us because somebody else refreshed 
your recollection by showing you other things that you 
decided in your mind on these times that you are now 
telling us? A I was definite at what time we were over 
Baltimore relay at 38, and being I recollect that and with 
the ground speed and all, it was only a matter of arithme¬ 
tic from there on for the rest of the time, sir. 

Q That is the way you have reached the an- 
535 swers, I said, with respect to the time you have 
given us here today? A That is correct, sir. 

Q Now, you told ,M r - Bress in answer to his question 
that within—and you correct me if I am mistaken be¬ 
cause I don’t want to misquote you—within about a min¬ 
ute after the message with respect to a P-38 traffic was 
given, that you heard someone say something else con¬ 
cerning a P-38? A Yes, sir. 

Q Is that correct? A That is correct. 

Q Could you tell us, if you please, if you wouldn’t 
mind repeating what that was? A The message I 
heard was in an alarmed voice: Look out for the P-38. 

Q Coming back to the time you first testified now in 
Miami, on March 4, 1950, about which I have previously 
examined you, isn’t it a fact that during that testimony 
you at no time mentioned that last minute transmission: 
Look out for P-38, and the only time you made reference 
to it was with respect to the message, P-38, traffic? A 
That I can’t say unless I saw that. 
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ME. BRESS: I must object to the question of what 
was at the moment referred to as an appearance before 
the CAB in Miami. One statement Mr. Galiher makes, 
Your Honor, I submit is not a proper one in that he 
says that at the first one in Miami, isn’t it a fact 

536 that you didn’t state that. 

There is nothing here to show that he was ever 
asked that question, and I think he must be fair to the 
witness and not create that impression. 

THE COURT: I think it would be better to refer to 
the document so the witness could be refreshed as to 
what particular examination of an extrajudicial charac¬ 
ter was had with reference to it, then referring to the 
page and the question and then the answer. 

Submit the document to him. 

MR. GALIHER: I have no objection to his looking it 
over. It is very short, unless Mr. Bress has objection. 

MR. BRESS: I made my point. If he wasn’t asked 
the question, you won’t find the answer. 

You have another transcript taken eleven days later 
on March 15th, where it does appear. 

MR. GALIHER: That is right. I want to know why 
it didn’t appear here and why it does appear there. 

MR. BRESS: Can’t you see again, he would if asked 
that? 

BY MR. GALIHER: 

Q Well, Lieutenant, I have reference to the interro¬ 
gation of you on March 4th in Miami, Florida, by In¬ 
vestigator Matthews. Do you recall at the time you 
gave that testimony, did you not—do you not recall 

537 that? A Do recall what? 

Q Do you recall being interrogated and first 
being sworn by him and being asked the Questions? A 
Yes, sir. 

Q And you answered the questions that were pro¬ 
pounded to you at that time by Investigator Matthews? 
A To the best of my ability. 
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Q Isn’t it a fact, sir, that at no time in answers to 
questions concerning your recollection with respect to, 
the events transpiring from the time yon passed the Belts- 
ville fan marker np to and including the time that your 
plane landed, you at no time made any reference or state¬ 
ment concerning a last-minute transmission in a warning 
voice about a P-38 plane? 

ME. BRESS: Objection on the ground previously 
stated. There is no showing, if the Court please, that he 
was ever asked the question. There is a showing that in 
December, ’49, after the accident he said what he said 
today, and in March, ’50, he said the same thing. Now, 
on one statement by him, he is trying to make unfair 
capital of that. 

I insist on the objection with respect to it. 

THE COURT: Well, I am glad you added that. 

I will sustain the objection. 

MR. BRESS: Thank you. 

BY MR. GALIHER: 

538 Q Lieutenant Shaw, is it your testimony that at 
the time of the interrogation in Miami, Florida, on 
March 4th, that the gentleman who interrogated you never 
asked anything about a last-minute transmission which 
you heard with respect to a P-38 in a warning or in an 
alarmed voice? 

MR. BRESS: I object to the question as improper 
cross-examination. It is not attempting to impeach. 

THE COURT: I don’t know, Mr. Bress. I don’t have 
the transcript. 

MR. BRESS: The transcript is the best evidence. 

THE COURT: I say: I don’t know. Maybe counsel 
has a predicate for the purpose of asking the impeaching 
question. 

MR. BRESS: For that purpose, I withdraw my ob¬ 
jection. Let us see if he does. 

MR. GALIHER: Now, would you read the question 
back, Mr. Reporter? 
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(Pending question read.) 

THE WITNESS: To my knowledge, he didn’t ask 
me or I would have answered him. 

BY MR. GALIHER: 

Q Now, let me refer to your testimony given at that 
time, and I will not read it all, hut I am going to start 
with the part of your testimony where you approached 
Haines Point. 

If Mr. Bress wants me to go back further, I will. 

539 MR. BRESS: What page? 

MR. GALIHER: Beginning with page 15. I 
better start at the bottom of page 14, the next question 
before. 

“Question: Continue. 

“Answer: Upon approaching, as we neared Haines 
Point, Captain Porter was to turn right up the Potomac 
River and he gave me a hand signal to the left. 

“Question: What did you interpret that to mean? 

“Answer: To go down the river. I don’t recall if he 
made any comment to me on the intercom or not, but 
anyhow I proceeded down the Potomac River. 

“Question: Heading in what direction? 

“Answer: Heading southwest. Washington National 
is on the right and Bolling and Anacostia was on the left. 

“Question: Continue. 

“Answer: We passed Bolling. We started to turn to 
the left, and as we completed this turn we saw a DC-3 
type aircraft to the right of us. 

“Question: What direction would that aircraft have 
been from Washington National Airport? 

“Ans'wer: It w’ould be south-southeast, headed toward 
Washington National Airport. 

“Question: On your level, higher or lower? 

“Answer: Approximately the same level. 

540 “Question: Did it have gear down or do you 
remember? 
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“Answer: I don’t recall that time. I don’t believe it 
did. 

“Question: In level flight or what appeared to be level 
flight? 

“Answer: It appeared to be in level flight. Then we 
turned to the left again, passing with Bolling and Ana- 
costia to our left. 

“Question: You were heading now in what direction? 

“Answer: Approximately north. 

“Question: You were heading roughly back towards 
Haines Point? 

“Answer: That is correct, sir. 

“Question: Continue with the description of the flight. 

“Answer: At this time, as we turned going north, the 
tower called National 53 and told us to make our ap¬ 
proach to Runway 36. 

“Question: Do you recall whether you gave your posi¬ 
tion to the tower at that time? 

“Answer: Well, I can’t recall if we were at Haines 
Point or approaching Haines Point. I am positive we 
were not past Haines Point and Captain Porter asked 
the tower why, and the tower said there had been 
541 an accident so we proceeded up the Potomac River 
passing Haines Point, we gave a position, proceed¬ 
ing up the Potomac, keeping the Pentagon to our left. 

“One aircraft on the ground—I don’t remember at this 
time which aircraft—I heard two radio contacts. 

“Question: What were those contacts? 

“Answer: One contact was ‘Tower, was that a passen¬ 
ger or a cargo flight?’ And the tower said a passenger 
flight. 

“Question: What was the other contact? 

“Answer: The other contact, which was shortly after 
that, ‘Tower, I saw the accident,’ and at this time I can’t 
recall if he gave his name and base or not. Anyhow, he 
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gave his flight number and the tower acknowledged for 
that.” 

MR. BRESS: Now, with reference to that question, if 
the Court please, I submit that my objection is fully sup¬ 
ported by what Mr. Galiher has read. There is nothing in 
it to indicate impeachment, and I therefore think— 

BY MR. GALIHER: 

Q Were you asked those questions and did you answer 
that way? A To the best of my knowledge, those are 
the answers. 

• •it 

542 BY MR. GALIHER: 

Q You were telling Mr. Bress about the visi¬ 
bility from the DC-4, Lieutenant, when the plane turned 
from downwind leg to base leg. 

Can you tell us, using the DC-4 for the description, 
what visibility the pilot and the co-pilot of the DC-4 will 
have from the cockpit when the plane is turning on base 
leg? 

MR. BRESS: I object to the question unless it is 
showm in what position the plane is turning from 

543 on base leg. There is nothing Mr. Galiher offered 
to show where the base leg was. 

THE COURT: He is turning on whose base leg? 

MR. GALIHER: I think you are right and Mr. Bress 
is too. 

BY MR. GALIHER: 

Q Suppose we take it with respect to the plane that 
you were flying, the DC-4, Lieutenant Shaw. You told 
us how you came in and made a turn in order to land 
on Runway 36. 

I think you indicated that you came on downwind leg; 
is that correct? A That is right. 

Q And then you made a left turn in here which would 
put you into base leg? A That is correct. 
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Q Now, will you give the Court and jury and all of 
us an idea as to the visibility from the DC-4 when you 
are on base leg, turning just as you indicated you had 
done on the day of this accident, from both the stand¬ 
point of the pilot and the co-pilot? 

MR. BRESS: After he was given clearance to land? 

MR. GALIHER: In the position he was in. Tell us 
about the visibility. I haven’t asked about clearance. 

MR. BRESS: At what point? You haven’t shown how 
long the base leg is, or whether he is turning or going 
straight. 

THE COURT: If he is going to the base leg, 
544 he is leaving the down leg, and forming a right 
angle with the down leg to make the base leg for 
the final approach. 

Let the expert tell us. 

THE WITNESS: The base leg is your leg that is per¬ 
pendicular, 90 degrees to your runway, or to that. 

THE COURT: Will you go to the map or picture and 
indicate what your down leg is? 

Turn the other way so the ladies and gentlemen of the 
jury can hear. 

THE WITNESS: You go downwind. 

THE COURT: I think you are too big for that side 
of the board, Mr. Witness. 

THE WITNESS: Pardon me. 

THE COURT: All right. Go ahead. 

THE WITNESS: This is Runway 36. We are going 
downwind. 

THE COURT: That is your down leg? 

THE WITNESS: Yes, sir. 

THE COURT: What is base leg? 

THE WITNESS: Base leg is this, perpendicular to 
your runway. If you are in close, your base leg could 
be a continuous 120 degree turn, a gradual turn. 

THE COURT: Now you can go on, Mr. Galiher. 
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BY MR. GALIHER: 

Q Tell us the visibility from your DC-4 as it was. 
Tell us with the type of turn you made on that 

545 day. A Pardon me, sir, but if you are here, it 
can be 90, and another 90 could be had, and both 

of them are base legs. 

Q And that all affects your visibility from the cock¬ 
pit of the DC-4? A Any time you turn, it is affected. 

Q How did you make this on that day? 

MR. BRESS: How he made or when he made the 
approach for Runway 36, not Runway 3, in this case is 
immaterial. 

THE COURT: Now, this question is directed to the 
witness’ opportunity to see. There is no question about 
that. He wasn’t coming in on Runway 3 but 36. He has 
testified as to the visibility from the cockpit of a DC-4, 
and we are concerned, and the question is directed, to his 
ability to see. What he might have seen or could have 
seen while he was on the base leg in operating the plane 
he was operating, the DC-4. 

MR. BRESS: With reference to this day or any other 
day or any other airport, what he could see coming in on 
base leg for a landing? 

If he wants to talk about what he could see on ap¬ 
proaching Runway 3, the situation is different. A land¬ 
ing pattern is involved and we have a limitation of dis¬ 
cussion on that. 

MR. GALIHER: I am trying to get some understand¬ 
ing of the visibility from the cockpit, Your Honor. 

546 THE COURT: He may answer. 

BY MR. GALIHER: 

Q Please tell us. A Well, on the base leg—can I 
use the model? 

Q Please do so. A You still have your same vision 
that I gave a while ago, 135 to the starboard, 110 to the 
right, 110 to the left, and up too, and you have vour field 
that goes with the rate of your turn. In other words, 
you still have 110 here and 135 here. 
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Q Would you bring that plane in as you would? 

MB. BRESS: I think, if the Court please, that in the 
witness’ statement he said, no matter what way you are 
turning, you have the same degree of visibility, as he has 
already testified. 

I don’t believe from what I can see that a base leg for 
36 has any relevance to the base leg on Runway 3. 

THE COURT: That is your interpretation of what 
he is going to do. 

I am only concerned with the inference the jury may 
draw. 

Go ahead. 

THE WITNESS: Your range of vision would be the 
same, just about with the cockpit, but where you could 
see this over here, if your cockpit is high enough, 
547 you would be blanked out. 

BY MR. GALIHER: 

Q Would you put yourself in position on this map 
and indicate with the plane your turn from downwind leg 
into base leg, as you did it on that day? 

Would you stand in front, please? 

MR. BRESS: I submit, if the Court please— 

BY MR. GALIHER: 

Q Would you indicate the attitude and direction of the 
plane as you came around? A I am sorry to say that 
flying is not an exact science. There is one reason for 
my actions, but if another airplane lands on the same 
runway, there may be different conditions, and as I say, 
there is no groove. 

Q Yes, but we are all interested, and when you came 
in on the downwind leg, turning in there to either Runway 
3 or 36, what would be the general situation, the position 
your plane would take? 

MR. BRESS: I object to the question. There is no 
evidence that when you come in Runway 3 you have to 
make that turn. 


! 
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BY THE COURT: 

Q Let me ask yon this question, this may solve it. 
When you come in on your down leg, would your visi¬ 
bility at that time be different than when you make 

548 the turn into your base leg, ordinarily? A Well, 
sir, your field of vision is constant. If you are in 

level flight, you look straight ahead. If you turn vour 
field of vision would decrease in the original line of flight, 
but what you would see is based on the turn. 

BY MR. GALIHER: 

Q Wouldn’t it increase on your left and decrease to 
your right, as you make your turn? A Your field would 
be 135. You would see more sky up here, that is all. 

Q When you come off of downwind and make a turn 
to base leg, isn’t it a fact your plane takes an attitude, 
something like that, coming around? A That is cor¬ 
rect. 

Q And doesn’t that attitude then cut off your visibil¬ 
ity to the right? A No, sir, because that means— 

THE COURT: Well, it seems to me that we have pur¬ 
sued that far enough. He indicated that the plane comes 
down in that fashion. Whether the visibility would be 
cut off cannot be determined except by inference from 
what has been said. 

The only way it can be resolved is for us to get into 
a plane, but we cannot get into a plane. 

MR. BRESS: In the statement which you just made 
in answer to the last question of Mr. Galiher, as 

549 to whether vision would be cut off to the right if 
the plane banked—Your Honor, the witness said it 

would not. 

THE COURT: I understand that. I am only saying 
the jury will determine it, by the fact that the witness 
has admitted that the plane is in one position, as demon¬ 
strated to the jury coming down on the down leg, and is 
in another position on the base leg. 
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MR. BRESS: But, in other words, the visibility was 
mentioned, sir. 

THE COURT: Well, that is your characterization. Let 
us leave it in the fashion that the witness left it. 

^MR- BRESS: Let us have no doubt about it. We are 
interpreting what he said. 

THE COURT: I said: Let the jury determine it. 

BY MR. GALIHER: 

Q Isn’t it a fact that on that type turn, downwind leg 
into base, the nose goes down? A That depends on the 
speed, sir. If you want to maintain air speed and don’t 
add power, you have to brake your nose to compensate 
for loss of lift. You can add power and compensate and 
maintain your nose in the same position. 

Q But generally speaking, doesn’t your nose go down? 
A On base leg it would because you are getting prepared 
to land. 

Q Isn’t the plane in bank? A Yes, sir. 

550 Q You have told us your speed before you got 
in the vicinity of the airport was around 230 miles 
an hour. A It was either 230 or 240 miles an hour. 

Q That is a mile almost every 15 seconds? A That 
is correct 

Q Now, Mr. Bress brought out that after you testified 
on March 4th, you again testified on March 15th before 
Mr. Jones. A That is right. 

Q Here in Washington, and I ask you, sir, if you 
were not asked these questions, which begin on page 50: 

“Question: There is one other statement here which 
I would just like to check. I think you have made it 
clear. In your affidavit of December 16th, which has been 
identified as Exhibit No. S-2, you were asked this ques¬ 
tion and made this reply: 

“ ‘Question: Did you overhear any further instructions 
from the Washington tower to Eastern? 
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“ ‘Answer: At approximately the same time we spotted 
the DC-3, C-47, I heard the Washington tower in a hur¬ 
ried or urgent call advise Eastern to look out for the 
P-38/ 

“Now, as I understand your testimony this morning, 
you were not sure of that recollection, as it would 

551 appear here. 

“Answer: That is right, sir.” 

Were you asked those questions and did you answer 
that way? A Yes, sir. 

MR. GALIHER: That is all, sir. 

C ross-Examination 
BY MR. WARNER: 

Q May it please Your Honor, with the Court’s per¬ 
mission, I would like to ask Lieutenant Shaw a few ques¬ 
tions where he may be considered as my witness, in the 
first instance, rather than cross-examine the Lieutenant. 

First of all, I show you this model which we have used, 
and I would like to ask you to point out for us on the 
model such as this where the landing gear might be on a 
DC-4. A Your main landing gear folds up. It comes 
down about at a point right about here when it is ex¬ 
tended, and it folds into the end door nacelle. 

BY THE COURT: 

Q In the nacelle? A Yes, sir; n-a-c-e-l-l-e. 

Q That is an opening in the hull of the plane for stor¬ 
ing it? A It is with doors and when it is retracted you 
can’t see it. 

552 BY MR. WARNER: 

Q Would it look like it looks here? A In re¬ 
tracted position, it would be like this. You would have 
no w T ay of telling the doors. 

Q Now, Lieutenant, from sitting in your position here, 
if you lowered your landing gear, could you look out the 
window and see whether or not the gear were down? A 
No, sir. 


137 A 


Q You could not see them in lowered position? A 
No. 

Q Now, from your experience, based on your experi¬ 
ence of some six hundred hours with DC-4’s, how long 
would you say it takes to lower your landing gear? A 
At the time you drop the handle, the lights indicate the 
gear is down. You have lights on there, and when they 
are lit it shows the gear is unsafe, and when all three are 
green, it indicates they are down and locked. 

Ten seconds. 

Q You spoke of a handle, did you? A Yes, sir. 

Q Would you tell the jury what that handle might 
be? A It is what we call a pedestal. We have all our 
engine controls, throttles, propellers, and temperature con¬ 
trols, and on the base of this pedestal is a grip handle, 
and you mash it down (indicating). - 
553 Q That is where in relation to the pilot? A 
It is in dead center, between them, right by him, 
where the co-pilot’s left hand would be sitting down, or 
the Captain’s right, a little further, and it would be his 
right hand. 

Q Now, how long a period of time would it take nor¬ 
mally to raise the landing gear? I presume the lights 
work conversely? A Yes. 

Q How long? A Approximately eight seconds, eight 
to ten seconds. 

Q About the same to raise and lower? A Yes. 

Q Now, Lieutenant, if you were coming in for a land¬ 
ing, at what point in your traffic pattern, which has been 
explained here, would you normally lower your landing 
gear? A That, sir, is any number of practices, I told 
you. 

Ordinarily you would like to do it on your base leg, 
turning downwind on the base, and it gives you good posi¬ 
tion for the simple reason that the gear has more drag 
than the whole aircraft itself. 
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You are doubling your drag on the engine. In case 
you have to pull up, you would have to double your thrust 
to move it. You are 'waiting to get plenty of time to get 
down to lock and land. 

554 Q Can you give us an approximation of time 
before landing you would like to have your gear 

down? 

MR. GALIHER: I object to the time he wanted or 
someone else. That is not the test. 

BY MR. WARNER: 

Q What time normally in making a landing, how many 
minutes or seconds, if you can tell us, wrould you normally 
have your gear down? 

MR. GALIHER: I object to that. 

THE COURT: I will sustain the objection. What time 
he would have or someone else wrould have them dowm is 
an entirely different thing, and I suppose it depends on 
the airport too, wouldn’t it? 

THE WITNESS: It would be so many factors, I 
could not even answer the question, sir. 

BY MR. WARNER: 

Q All right. To clarify just the last point or one of 
your last points with Mr. Galiher, you mentioned these 
angles of visibility from the plane? A Yes. 

Q Now, would it be correct to say that where the 
angle of visibility from this window or these window's 
might change in relation to the ground, it would remain 
constant in relation to the axis of the plane? In other 
words, your plane, speaking of the axis, the axis of the 
plane may change but your angle of visibility 

555 would be just as great, even if the plane were in 
this position or in this position? A Sir, your 

flight and vision, which is your 245 degrees, do rotate 
with the axis of the aircraft. In other words, 245 would 
be, if your aircraft rotated down, the degree of bank 
would be projected. If you were limited in visibility 
here, it would move with the degrees. 
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Q But you would retain 245 degrees? A Yes. You 
would have it here and here. 

Q Could you explain to us—I presume this black mark¬ 
ing is standard? A Yes. 

Q What is the purpose of that? Do you know? A I 
do know. It is to cut down glare. With clear aluminum, 
it would be like looking at a mirror, and if you looked at 
the aluminum in the sun, it would blind you. That is to 
cut that off to keep from blinding you. 

Q Now, Lieutenant, a few moments ago you mentioned 
a phrase, angle of attack. I wonder if you could tell us 
what you meant by that. A Sir, I don’t remember us¬ 
ing that word, angle of attack. 

MR. WARNER: I have it, and unless my notes deceive 
me, he did use such words. 

THE COURT: Well, we will solve it very 
556 simply, Mr. Warner. 

Do you know what angle of attack is? 

THE WITNESS: Yes, sir. 

THE COURT: You don’t fly a plane, do you? 

MR. WARNER: No, I don’t, sir. 

THE COURT: He must have picked it up from you. 

BY MR. WARNER: 

Q I don’t know what it means, and I ask him to ex¬ 
plain it. A You mean, descent angle? 

Q You were speaking of coming in for a landing; you 
mentioned angle of attack. A Your angle, in other 
words. You have the angle set up, and if you increase 
your drag, you have to change the angle to keep the air¬ 
craft flying. You have to get your flying speed up. 

I follow you now, sir, because an airplane, it is just 
like keeping hooking trailers on something. 

It won’t go. You have to go down to keep your speed 
up. 

Q That would be the angle at which you are descend¬ 
ing? A That is right. In other words, from your per- 
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pendicular, that would be the angle of attack, diving or 
climbing or straightening up. 

Q Now, going back to your testimony, did I under¬ 
stand you to testify on both direct and cross- 

557 examination that when you w^ere over the Beltsville 
marker, or fan marker, as it is called, that you 

looked for another aircraft in the air at that time? A 
No, sir. That makes you look out, and after the radio 
transmission that makes you more alert than ever, since 
there vras another aircraft in the vicinitv. 

Q Did I understand you to say you didn’t see such 
aircraft? A No, sir. 

BY THE COURT: 

Q You mean, you didn’t see the other airplane? A 
No, sir, I didn’t see the other airplane; any other air¬ 
plane. 

BY MR. WARNER: 

Q Did you at any time from Beltsville until you finally 
landed in Washington see the Eastern DC-4? A I never 
did see the Eastern DC-4 in the air, sir. 

Q Did you at any time from Beltsville until you 
landed change the frequency of your radio or take the 
headphones off, or do you recall doing anything with 
your radio, microphone, or headphone? A To the best 
of my recollection, I never took off the headset. The 
radio selector was never moved from the time it was on 
Washington tower or that we interfered with it in any 
way. 

558 Q To the best of your recollection, were you at 
all times on frequency 119.1 and in talking with 

the Washington tower? A Yes, sir. We were drawing 
that frequency at all times. 

Q Could you have heard any transmission made from 
the Washington tower over that frequency? 

MR. GALIHER: I object to that, Your Honor. 

THE COURT: That is suppositious. Excluded. 
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BY MR. WARNER 

Q Did you at any time hear the Washington tower 
clear any aircraft to land in a given runway, in a given 
position, before you received such clearance? 

MR. GALIHER: I submit—I withdraw the objection. 
Excuse me. 

MR. WARNER: Thank you, Mr. Galiher. 

THE WITNESS: No, sir, I did not. 

BY MR. WARNER: 

Q Now, Lieutenant, sometime earlier you were testify¬ 
ing with regard to the position of the pilot and the co¬ 
pilot, or the man who was actually flying the airplane, 
and the man in the other seat. 

You mentioned there, I believe, that the man who was 
not actually at the controls had certain duties, and that 
you carried certain papers in the aircraft. 

559 Would you tell us what those are, what those 
papers consist of? A The papers we carry are 
our different points of landing, our places we stop. They 
show the time on the ground and the time we cut the 
engines, the time we start the engines, the time we are 
in the air again, and all the different check points, and 
we have them written down more or less in the headings, 
and we use our computer as we go over to estimate tV 
things, and that is the extent of the paperwork. 

In instrument weather, we have to stay right down to 
the instrument- clearance. 

Q Do you have any manuals or anything of that type? 
A Yes, sir. 

Q Just by name only, mention those, please. A Well, 
we carry a company operations manual. We carry a 
manual for operation of aircraft. We carry a letdown 
chart, how to make instrument approach to different air¬ 
ports, and a complete set of charts. 

Q By charts you mean what ? A Aeronautical charts, 
similar to this Exhibit 4, I believe it was. 
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Q Do you carry charts that show the manner in which 
you take off from an airport or land on an airport? A 
Well, the takeoff would be a technique, sir. They 

560 call it departure. 

After we broke the ground;—we would have to 
use this illustration—if we took off and keep on going 
straight ahead, we would pass over the White House and 
be in violation. 

If you are going south, it shows where to make the 
turn. It shows the danger area. 

Q There is a chart such as that for each individual 
airport? A Not each one; heavy populous airports, and 
for each airport landing. 

Q Is there such a chart for National Airport? A 
Yes, sir. 

Q Did you have that chart in your plane at that time? 
A Yes, sir. Anytime we land at Washington, we get it 
out. 

Q Do you have a similar type of chart for landing at 
the airport? A Yes, sir, we had one for Washington for 
landing. 

Q Did you have that chart in your airplane at that 
time? A Yes, sir. 

Q When you landed at National airport—I withdraw 
the question. 

By CAA regulations or by any regulations, corn- 

561 pany or CAA, are you required to follow that chart 
when making a landing? 

MR. GALIHER: I object to this, Your Honor. 

THE COURT: That is in the field I have already 
ruled on. 

MR. WARNER: I am endeavoring in every way pos¬ 
sible to avoid that. 

THE COURT: Then I will strike the question. 

MR. WARNER: All right, sir. 
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BY MR. WARNER: 

Q Bnt yon did testify that there was such a chart and 
you had such a chart in your plane; is that correct? A 
That is right, sir. 

Q Now, this one last question in regard to the visibil¬ 
ity from the DC-4. 

When you do sit in the right-hand side and looking 
forward, it appears that there is the nose or nose part of 
the plane ahead of you, and would you get much the 
same impression from that as you would looking over 
the hood of an automobile? A Well, it is entirely dif¬ 
ferent An automobile hood is flat. 

THE COURT: Then your answer would be no. 

THE WITNESS: No. 

BY MR. WARNER: 

Q Would you describe what your impression 
562 might be, then, or what your view might be? A 
Well, entirely different. As you are up in the 
air, and you have a lot more to see down, and actually 
on flight, visibility is better from an aircraft than from 
an automobile. 

Q It would be better than over the hood of an auto¬ 
mobile? A Yes, sir. 

MR. WARNER: I have no further questions. 

MR. O’DONOGHUE: I have no questions. 

,MR. BRESS: I have a few questions, Your Honor. 

Redirect Examination 
BY MR. BRESS: 

Q Was your radio on the 119.3 tower frequency work¬ 
ing in good condition on this day? A It was in topnotch 
shape, first class. 

Q Your attention, Lieutenant, was directed by reading 
to a lot of testimony before a man, Mr. Matthews, in Mi¬ 
ami, Florida, on March 4, 1950. 
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Is it correct to say that prior to that the affidavit 
which has been referred to by Mr. Galiher was given by 
yon on the 16th of December in New York; is that cor¬ 
rect? A I gave it at that time; yes, sir. 

Q Did you give that to a representative investi- 

563 gator of the CAB? A Mr. Gail Kalski. 

Q Did he represent himself to you as being at 
that time from the CAB? A Sir, I was told to report, 
and when I went to the Civil Aeronautics place up there, 
they funneled me to him, and he took my testimony. 

Q So that there may not be any question or implica¬ 
tion from what you were asked by Mr. Galiher, about the 
March 4th statement in Florida, isn’t it correct that in 
December, in 1949, a couple of months before Florida, 
before the Florida visit, you were asked by a CAB in¬ 
vestigator in New York this question: 

“Did you overhear any further instructions from Wash¬ 
ington tower to Eastern?” 

And you answered that question: 

“At approximately the same time we spotted the DC-3, 
C-47, I heard Washington tower in a hurried or urgent 
tone advise Eastern to look out for the P-38.” 

Is that correct? 

THE COURT: You don’t want to leave it that way, 
from the standpoint of interrogation? 

MR. BRESS: No. 

BY MR. BRESS: 

Q Is it correct that you did tell them about the com¬ 
munication to look out for the P-38, in December, 

564 1949? A Yes, sir, I did. 

Q Were you asked specifically on March 4, 
1950, about that communication? A To the best of my 
recollection, I was not. 

Q Do you recall that you were asked about that com¬ 
munication on March 15, 1950, when you appeared the 
third time, and you told them that you did hear it; is that 
correct? A Yes, sir. 
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Q Now, Lieutenant Shaw, are you here to testify be¬ 
cause of a telephone request that I made to you, that I 
understood you would be a witness, and did you come to 
the court; is that correct? A Yes, sir. 

Q And after that telephone request or since that tele¬ 
phone request, were you interviewed on behalf of the 
Government by the FBI in Florida? A Yes, sir, I was 
interviewed last week. 

Q Did you voluntarily come to the trial, in accordance 
with your promise on the telephone? A I did, sir. 

MR. BRESS: That is all. 

Recross-Examination 
BY MR. GALIHER: 

Q Have you ever talked with me or any repre- 
565 sentative of Eastern Air Lines about this case? A 
No, sir, I never have. 

Q Did you ever see me before in your life until you 
got into the court room? A To the best of my recollec¬ 
tion, I haven’t. 

Q How many times did you talk with Mr. Bress. or the 
gentlemen from his office before you took the stand today? 
A Mr. Bress called me about it. I can’t be certain of 
the date. He wanted to know if I would be willing to be 
a witness in this case. It was right around Christmas. 

Q I simply want to know how many times, without 
going into the substance of that, but he did call you on the 
telephone, and you say there is no doubt about that? A 
Sir, I believe he called me three times on the telephone, 
and I talked to him once in his office. 

Q Did you read over the testimony that you had pre¬ 
viously given? A At my request, after he talked to me 
on the telephone, Mr. Bress sent me a copy of the testi- 
monv I made before Mr. Jones. 

Q And do you mean that he never sent to you a copy 
of the testimony before Mr. Matthews? A Yes, sir; Mr. 
Matthews’ testimony was in there, too. 
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Q And you read both of those, did you not? 

566 A Yes, sir. 

Q And you went over the case thoroughly with 
Mr. Bress when you arrived last evening, whenever it was 
that you arrived? A I went over it; yes. 

Q And the last time before talking to Mr. Bress that 
you ever were asked to give a statement concerning the 
accident was when you talked to Mr. Jones on March 15, 
1950, was it not? A To make an official statement; yes, 
sir. 

Q And at that time in that testimony when you were 
asked by Mr. Jones with respect to a previous question 
which you had been asked at some previous time concern¬ 
ing the message with respect to the P-3S, he asked you, 
did he— 

THE COURT: The page? 

MR. GALIHER: Page 50. 

“Question: There is one other statement here which I 
would just like to check. I think you have made it clear. 
In your affidavit of December 16th, which has been identi¬ 
fied as Exhibit No. S-2, you were asked this question and 
made this reply: 

“ ‘Question: Did you overhear any further instructions 
from the Washington tower to Eastern? 

“ ‘Answer: At approximately the same time we spotted 
the DC-3, C-47, I heard the Washington tower 

567 in a hurried or urgent call advise Eastern to look 
out for the P-38.’ 

“Now, as I understand your testimony this morning, 
you were not sure of that recollection, as it would appear 
here. 

“Answer: That is right, sir.” 

And you so testified, did you not, sir? A Yes. 

MR. BRESS: Read the next question. 

MR. GALIHER: I think that is all. 

MR. BRESS: I will read the next question immedi¬ 
ately atfter what Mr. Galiher read. 
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The next question is: 

“And your present recollection is as you previously 
testified that you think you heard that, and as I recall it, 
you are not now sure that it was the tower but only 
someone—” 

And the answer interrupting: 

“Transmitting; that is right, sir.” 

And Mr. Jones said: 

“Thank you very much, Mr. Shaw.” 

That is all. 

THE COURT: Is that all? 

MR. GALIHER: Yes. 

THE COURT: Thank you very much, Mr. Shaw. 

We will suspend and you may go back to Jack- 
568 sonville. May he not? 

MR. BRESS: Yes. 

• * • • 

676 (Accordingly the reading of the deposition of 
ERNEST W. FULLER was begun and proceeded 

as follows:) 

Direct Examination 

“Q Would you state your full name? A Ernest W. 
Fuller. 

“Q And your address? A 119 Willow Street, Gar¬ 
den City, Long Island, New York. 

“Q And your employer? A American Airlines, En¬ 
gineering Department. 

“Q And you’ve been with American how long, sir? A 
About 13 years. 

“Q You are, I take it, an aeronautical engineer? A 
I have an aeronautical engineering degree. 

“Q Do you have any piloting experience, Mr. Fuller? 
A Absolutely none. 

677 “Q Now, Mr. Fuller, calling your attention to 
November 1, 1949, could you state where you were 



146 A 


Q And you read both of those, did you not? 

566 A Yes, sir. 

Q And you went over the case thoroughly with 
Mr. Bress when you arrived last evening, whenever it was 
that you arrived? A I went over it; yes. 

Q And the last time before talking to Mr. Bress that 
you ever were asked to give a statement concerning the 
accident was when you talked to Mr. Jones on March 15, 
1950, was it not? A To make an official statement; yes, 
sir. 

Q And at that time in that testimony when you were 
asked by Mr. Jones with respect to a previous question 
which you had been asked at some previous time concern¬ 
ing the message with respect to the P-38, he asked vou, 
did he— 

THE COURT: The page? 

MR. GALIHER: Page 50. 

“Question: There is one other statement here which I 
would just like to check. I think you have made it clear. 
In your affidavit of December 16th, which has been identi¬ 
fied as Exhibit No. S-2, you were asked this question and 
made this reply: 

“ ‘Question: Did you overhear any further instructions 
from the Washington tower to Eastern? 

“ ‘Answer: At approximately the same time we spotted 
the DC-3, C-47, I heard the Washington tower 

567 in a hurried or urgent call advise Eastern to look 
out for the P-38.’ 

“Now, as I understand your testimony this morning, 
you were not sure of that recollection, as it would appear 
here. 

“Answer: That is right, sir.” 

And you so testified, did you not, sir? A Yes. 

MR. BRESS: Read the next question. 

MR. GALIHER: I think that is all. 

MR. BRESS: I will read the next question immedi¬ 
ately after what Mr. Galiher read. 


147 A 


The next question is: 

“And your present recollection is as you previously 
testified that you think you heard that, and as I recall it, 
you are not now sure that it was the tower but only 
someone—” 

And the answer interrupting: 

“Transmitting; that is right, sir.” 

And Mr. Jones said: 

“Thank you very much, Mr. Shaw.” 

That is all. 

THE COURT: Is that all! 

MR. GALIHER: Yes. 

THE COURT: Thank you very much, Mr. Shaw. 

We will suspend and you may go back to Jack- 
568 sonville. May he not? 

MR. BRESS: Yes. 

• • * • 

676 (Accordingly the reading of the deposition of 
ERNEST W. FULLER was begun and proceeded 

as follows:) 

Direct Examination 

“Q Would you state your full name? A Ernest W. 
Fuller. 

“Q And your address? A 119 Willow Street, Gar¬ 
den City, Long Island, New York. 

“Q And your employer? A American Airlines, En¬ 
gineering Department. 

“Q And you’ve been with American how long, sir? A 
About 13 years. 

“Q You are, I take it, an aeronautical engineer? A 
I have an aeronautical engineering degree. 

“Q Do you have any piloting experience, Mr. Fuller? 
A Absolutely none. 

677 “Q Now, Mr. Fuller, calling your attention to 
November 1, 1949, could you state where you were 





148 A 

that morning between the hours of 11 and 12? A I was 
on our flight No. 1. 

“Q You mean American flight? A American Airlines 
flight 1, and we were on the ground at Washington Na¬ 
tional Airport. 

“Q Preparing to depart from Washington National 
Airport? A That is correct. 

“Q And just where were you in that plane, Mr. Ful¬ 
ler? A I was in window seat 7 about the fourth window 
back on the right side of the airplane. 

“Q Now, did that plane ultimately taxi out in prepara¬ 
tion for a takeoff? A We taxied out in preparation for 
a takeoff and there was possibly a traffic hold. I shouldn’t 
say traffic hold. There was a hold of some sort, so we 
did not immediately leave the end of the runway. 

“Q In other words, you were standing somewhere mo¬ 
mentarily. Do you know where you were standing? A 
I know about where. We were waiting at the southwest 
end of the runway No. 3, I subsequently learned from 
referring to a map of the area. We were presumably at 
clearance distance away from the runway and 
678 parked, waiting to go on the runway for takeoff. 

“Q In any event, in the vicinity of the south¬ 
west and of runway 3? A That’s correct. 

“Q Do you happen to know in what general direction 
the plane was then headed? A I estimated that the 
plane I was in was about at right angle—at about right 
angle to the runway, and as I have previously stated, 
about clearance distance away from the runway. 

“Q When you say the plane was approximately at 
right angle, which general direction would its nose be— 
east or south? A Its general direction was east. 

“Q In other words, the nose was abutting the runway? 
A It was closest to the runway. It was adjacent to the 
runway. 

“Q Now, while the plane was so standing, and you 
were in seat No. 7, as you have testified, did you notice 
any unusual events outside of your own plane? A Well, 
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after we had pulled up to the proximity—to the runway, 
and had held a minute or two, I recognized that we were 
holding for some reason, and I happened to look out the 
window, and while I was looking out the window, I 
picked up an airplane approaching runway 3; well, 

679 it immediately crossed my mind that that’s the 
cause of our hold. This traffic—we were waiting 

until that airplane gets in. As I watched this airplane 
approach, another aircraft approached that same runway 
from the left of the flight path of the first airplane. 

“Q When you say from the left, you mean from the 
left—your perspective—in terms of your line of vision? 
A From the left of the flight path of the first airplane 
that I named as approaching the runway. That would 
be to the two airplanes then—the second airplane would 
then be approaching—I’d better put it this way. The 
first airplane would then be approaching the second air¬ 
plane conversely from the second airplane’s right. Do I 
make myself clear? 

“Q Now, the second airplane was the larger plane— 
passenger plane? A The second airplane I identified 
as a four-engine transport of the Douglas variety. 

“Q And the first one was? A Well, tentatively, as 
best I could tell from an end-on view, appeared to be a 
pursuit plane of the Lightning class. 

“Q Some sort of fighter craft? A Yes. 

“Q And, just to straighten the relation some- 

680 how so that we all understand, as I understand it, 
this fighter type plane was in terms of the perspec¬ 
tive of the commercial plane—was to the right of the ; 
commercial plane and to the rear of it? A When I 
first picked it up—when I first picked the transport up, 
the fighter plane was to the right of the transport. Now, 
its exact— 

“Q You mean to the right in terms of your line of 
vision or to the right in the sense of the person in it? A 
Let’s put ourselves— 
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“Q Let’s assume this. 

“May I lead him a little?” 

MR. AHEARN: Leave that out. 

MR. BRESS: There will be several occasions like this. 

MR. GALIHER: We can stop and approach the bench. 
But it looks like that was cleared up. 

(The reading of the deposition of ERNEST W. FUL¬ 
LER was resumed and proceeded as follows:) 

“Q You were looking generally in a southerly direc¬ 
tion, I take it, Mr. Fuller? A Well, the approach there 
is from the southwest, so generally I was looking toward 
southwest. 

“Q So that, if I understand your directions now, the 
fighter craft that you saw, was more to the east than this 
larger passenger plane was more to the west? 

681 “In other words, they were both generally south¬ 
erly to you, but as you were looking out the com¬ 
mercial plane was on your right side? A To the east 
and west of what position? 

Q Relative to each other. A The fighter plane vras— 
generally east of the transport. 

Q Is that correct? A Yes. 

Q I think we understand each other. 

“In other words, as you looked out towards the plane, 
in a generally south or southwesterly direction, you 
looked slightly to the right to see the commercial or pas¬ 
senger plane, and a little more to your left, looking at the 
fighter plane? A That’s correct. 

“Q Will you go on, Mr. Fuller. I just granted—this 
will be read later and we merely wanted directions. A 
I want to correct one thing—that’s, when I first picked 
the aircraft up, I looked that vray. 

“Q Will you proceed, Mr. Fuller. A The Lightning 
held a straight course into the runway, the transport made 
a turn directly in front of, and slightly below, to a posi¬ 
tion directly below—and here I would like to say that 
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you must remember that my position here was end- 

682 on, on these flight paths, and that, as such, I am 
telling you the way I judged it from my position. 

I judged that he was slightly below—the transport, that, 
is, was slightly below and in front of, the Lightning, after 
he—the transport—had completed his turn. At just about 
that time, the Lightning struck the transport at what 
appeared to be a point about even with the passenger 
door on the left side, sheared the fuselage in two at that 
point, one section of the transport, the tail section, fell 
right on the shore of a small inlet in the river there at 
that point, and the other section moved out of my vision 
below the wing of the airplane in which I was sitting, 
and I subsequently learned, crashed in the river. I did 
not see that section hit the river. 

“Q We want only to know what you yourself saw, Mr. 
Fuller. A Now, the Lightning in turn veered off again 
toward the east—we want to stick to directions of the 
compass—and went into the water, I judge it, a hundred 
or so yards off of the end of the runway and about even 
with the end of the runway at this point. 

“Q Mr. Fuller, you described the way—you described 
what happened to the after part of the DC-4 that was the 
tail assembly part you were referring to, and the part of 
the fuselage attached to it. In terms of your sight, 

683 and you were looking generally south or southwest, 
in terms of your sight, did that tail assembly go 

down straight or to the left or to the right? A Well, 
from where I was sitting, it appeared to plummet straight 
down—the rear part of the plane. 

“Q And how about the forward part. Did you see that 
fall? A Well, I saw its initial descent—turn at 90 de¬ 
grees, and I recalled at that time, wondering if it was 
going to smack us, and then I realized that it was much 
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further out than we were, and it went out of sight below 
the number 4 nacelle, of our airplane.” 

MR. GALIHER: I believe, Mr. Bress, page 11 would 
be the place to start up after that discussion, where Mr. 
Bernstein had this marked by the reporter. 

(The reading of the deposition of ERNEST W. FUL¬ 
LER was resumed and proceeded as follows:) 

“The chart I have asked the reporteT to mark for iden¬ 
tification as Plaintiff’s Exhibit No. 1 is a photostatic en¬ 
largement of the chart utilized in the investigation of 
this accident. I don’t know the exact scale of the enlarge¬ 
ment, but this is. an exact enlargement of a CAB exhibit. 

“Q Mr. Fuller, in showing you this chart, you will 
see on the exposed part of the chart, various numbers. 
Those numbers bear no relation whatsoever to this 

684 case. They were put in there for another pur¬ 
pose.” 

MR. GALIHER: I think the question about two thirds 
of the way down. 

MR. BRESS: Yes. 

(The reading of the deposition of ERNEST W. FUL¬ 
LER was resumed and proceeded as follows:) 

“Q Mr. Fuller, would you, on this chart, to the best 
of your ability, draw in the plane on which you were 
sitting at the time you viewed these events? 

“(THE WITNESS:) I think I am—with a fair degree 
of accuracy. If you don’t hold me to feet and inches, and 
hold me exactly to directions, from my memory, I can 
sketch it fairly well.” 

• • • • 

685 “Q Now, Mr. Fuller, would you draw in, just to 
the best of your ability, the airplane in relation to 

that airport? Where it was standing—how it was stand¬ 
ing? A You will recall that I stated the aircraft was 
in the vicinity of the end of the runway. There are two 
taxi strips coming into that vicinity. I am not sure on 
which taxi strip we were situated. 
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“Q Will you draw the two positions it might have 
been inf In other words, show its general relation, in 
relation to the airfield.” 

• • i • 

686 This is Mr. Ahearn speaking now: 

“The witness has indicated two run-up runways, 
one by the letter ‘A’ and the other by the letter ‘B’.” 

MR. AHEARN: Do we understand, Mr. Bress, that 
the witness at that time, by indicating two run-up run¬ 
ways, further indicated he was on one or the other of 
those runways? 

MR. BRESS: I think that is correct. He put the 
position in which his plane was headed; and couldn’t fix 
it, whether it was at point A or point B, but puts both 
of them on the diagram. 

MR. AHEARN: That is correct. 

• # * • 

687 MR. BRESS: At the top of page 14. 

(The reading of the deposition of ERNEST W. 
FULLER was resumed and proceeded as follows:) 

“Q Just show an outline of a plane to show the gen¬ 
eral heading and so on. 

“To the best of your recollection, draw in the plane 
that you were on and its relation to anyone of its strips, 
to show its general heading, and just do it by drawing an 
outline of a plane as you would see it from the top of 
the plane. 

“All right. Draw ‘A’ and ‘B’ first. You do that. 

“(THE WITNESS:) First, I’d like to ask a question. 
What’s the scale of this map? 

“(MR. BERNSTEIN:) We’re not holding you to scale. 

“Q Now, you understand, Mr. Fuller, you’ve marked 
‘A’ and ‘B’ as the two positions your plane was in at 
that time. Will you draw an arrow showing the direction 
the plane was headed at the time. Draw an arrow with 
the head of the arrow being the nose of the plane. 
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“Will you circle, Mr. Puller, all three of those mark¬ 
ings with a circle, and put your initial on the side. 

“Now, Mr. Fuller, would you draw in a solid red line, 
to the best of your recollection, the path of the transport 
plane from the time you first saw it to the point where 
the event occurred which you have described. A 

688 I’d like to point out again, that from my vantage 
point, these flight paths are my judgment, from my 

vantage point, and that looking at an airplane end-on, it’s 
difficult to draw its flight paths.” 

MR. AHEARN: Mr. Aheam interposed: 

“With any degree of accuracy, you mean, Mr. Fuller.” 
(The reading of the deposition continued:) 

“(THE WITNESS:) I’ll do it to the best of my abil¬ 
ity, from my vantage point in my judgment. 

“Q All right, the red line, as I understand it, is a 
line you’ve drawn, just showing the path of the transport 
plane, is that correct? A Where I judged the path of 
the transport plane to be. 

• • • • 

689 “A Arrowheads. 

“Q No, let me illustrate—arrowheads—that’s 

right. 

“Now, Mr. Fuller, to the best of your ability, using 
arrowheads in the same fashion, indicate direction of 
flight—would you draw in the path of this fighter-craft, 
to the best of your memory.” 

MR. AHEARN: I think there is an objection there. 
(The reading was resumed and proceeded as follows:) 
“(MR. BERNSTEIN:) Let me restate my question 
then. 

“Q Will you draw in the flight paths, to the best of 
your memory, the flight of the fighter plane, using the 
carets—and you people speak of them as arrowheads—to 
show direction of flight, and end up showing what, to the 
best of your memory, was the point of impact of these 
two planes. 
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“Now, would you put in the arrowheads to indicate the 
direction of flight of this fighter aircraft. 

“Now, Mr. Fuller, doing it to the best of your memory, 
will you put an ‘X’ at the spot that your memory serves 
you was the point of impact of these two planes. 

“Would you put your initials alongside that ‘X*, Mr. 
Fuller, please. Thank you. 

“A I would like to make one statement here. I want 
this on the record—that my flight path—that this 

690 flight path I’m drawing, is a plan view flight path, 
and again I’d like to state, that it’s estimated from 

my vantage point. 

“Q What do you mean by a plan view, Mr. Fuller? 
A It’s the view that you would have of these flight paths, 
if you were in an observing plane, looking down on both 
airplanes, several thousand feet above them. 

“Q Now, Mr. Fuller, before this collision occurred, 
which you witnessed, and about which you testified, did 
you notice at all any of the traffic landing or taking off at 
Washington National?” 

THE COURT: Well, the question is answered. The 
objection is withdrawn, isn’t it? 

MR. BRESS: All right, sir. 

(The reading of the deposition of ERNEST W. FUL¬ 
LER was resumed and proceeded as follows.:) 

“A From the time that I left the ramp until I looked 
up and saw the Lightning and the transport, I have no 
recollection of noticing any other aircraft. Shortly after 
the event took place, I do have a recollection vaguely of 
a transport landing on runway 36 which was the next run¬ 
way to the east. 

“Q But that was after? A That was after. 

“(MR. BERNSTEIN:) I have no further questions.” 
MR. BRESS: May it please the Court, I would 

691 like the jury now to see the red line, the arrows 
and the markings and the X mark made by the 

witness, at this point. 
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MR. AHEARN: Mr. Bress, it has not been offered in 
evidence yet. 

MR. BRESS: I now offer it in evidence. 

MR. AHEARN: May I see it, please? 

THE COURT: That is Exhibit 8, marked for identifi¬ 
cation, of the plaintiff. 

(The photostatic enlargement of chart was marked for 
identification as Plaintiff’s Exhibit No. 8.) 

MR. AHEARN: Your Honor, may we come to the 
bench a moment? 

THE COURT: Yes. 

(At the bench:) 

MR. AHEARN: This is on the direct examination, 
you will notice, the witness said that he wants it on the 
record that these flight paths he is drawing is a plan 
view— 

“And again I would like to state that it is estimated 
from my vantage point.” 

On cross-examination, of course, that was gone into; 
and I believe he said on cross-examination that he made 
it more of an estimate than he did on direct examination. 
Your Honor is aware of the significance of the point where 
the impact occurred, and it seems to me it would 
692 be very prejudicial to that question and to the 
position of both sides on that question if Your 
Honor were to admit such tentative, estimated, uncertain 
evidence on a point where it is somewhat borderline. 

The witness has drawn on that chart a character, an 
X, I believe it is, indicating his estimate of the point of 
impact. I think the cross-examination here on that de¬ 
position will show that that could have been five hundred 
feet one way or the other way. 

THE COURT: But we don’t want to get off the track, 
now. What I am concerned with directly is first of all 
the authenticity of the chart. There is no question about 
that. 
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MR. AHEARN: No. 

THE COURT: That being so, we come to the testi¬ 
mony of the witness. The witness is. offered by the plain¬ 
tiff to show the point of impact and also to show, pre¬ 
sumably, the position of the planes immediately before 
the accident. He has testified to that. 

What you are objecting to is the character of his testi¬ 
mony. You say it is merely an estimate. You see what 
I mean. It is an estimate from his direct testimony, and 
it is brought out stronger from his cross-examination that 
it is an estimate. But I can’t exclude the testimony. That 
is a matter of argument to the jury with reference to the 
weight of the testimony of this witness. 

693 MR. AHEARN. It does go to the weight. 

THE COURT: Have in mind it is not opinion 
evidence. It isn’t a factual picture presented to the wit¬ 
ness and then he is drawing a conclusion from it. He is 
giving his observation and stating emphatically just ex¬ 
actly where he is. And as far as the testimony has gone 
now, it is emphasized that “from my position, in my 
plane, there is nothing I can say actually as to how this 
thing occurred from the point of impact.” So I don’t 
think it is in any way damaging at all. 

MR. AHEARN: I think Your Honor is probably 
right. 

THE COURT: I wouldn’t bother about it. 

MR. AHEARN: It is what this witness saw and his 
best recollection of how he saw it. 

THE COURT: And the circumstances under which he 
saw it. 

MR. AHEARN: I think you are right, Your Honor. I 
withdraw the objection. 

(Counsel having returned to the trial table:) 

MR. AHEARN: No objection to its admission. 

MR. BRESS: This will be considered in evidence as 
No. 8, Your Honor? 
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THE COURT: Yes, this is No. 8. There is an exhibit 
numbered 7 which has not been rated on yet; but this is 
No. 8. 

694 (The photostatic enlargement of chart, hereto¬ 
fore marked for identification as Plaintiff’s Ex¬ 
hibit No. 8, was accordingly received in evidence.) 

MR. BRESS (displaying Plaintiff’s Exhibit 8 to the 
jury). If there is any question, since I have only ex¬ 
plained it down at this end, if there is any juror who 
has a question, Mr. Galiher and I will try to answer it. 

If Your Honor please, this juror has a question. Would 
you permit Mr. Galiher and myself to answer, if we 
can? 

THE COURT: I am assuming that the question re¬ 
lates to the exhibit. 

MR. BRESS: Yes, Your Honor. 

THE COURT: And what is depicted thereon. 

MR. BRESS: They want to know— 

JUROR 12: The position of the person who testified; 
that is all. 

MR. BRESS: This is the runway and this is the po¬ 
sition of the plane, at either point A or B; and the 
pencil line is the path of the P-38 and the red line the 
C-54. 

(The jury having returned the exhibit:) 

MR. BRESS: I shall now, in accordance with Your 
Honor’s instructions, become the witness. 

THE COURT: Mr. Galiher will cross-examine. 

MR. AHEARN: I think the questions by the 

695 United States were asked first, Your Honor. 

THE COURT: All right. You have in mind, 
Members of the Jury, what is transpiring. Mr. Fuller is 
still on the stand. All right. 

(Accordingly the reading of the deposition of ERNEST 
W. FULLER was resumed and proceeded as follows, the 
questions being read by Mr. OLonoghue:) 
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Cross-Exammation 

“Q Mr. Fuller, throughout your testimony today, am 
I not correct in stating that you have prefaced all of your 
remarks with the word ‘judge’, and ‘in your opinion’, 
‘from where I was, I judged the fact to be’, this or that? 
A I don’t think I’ve used ‘in my opinion’, but I do think 
I’ve used the term ‘judged’ and ‘about’. 

“Q You are correct. 

“Now, Mr. Fuller, since that is the case, am I not cor¬ 
rect in assuming that you are in no position tp state cate¬ 
gorically any facts concerning the collision which you are 
testifying about, because of the fact you want to be sure 
in your own mind, was the fact? Do I make myself 
clear? A Would you phrase that again, please? 

“Q From the position that, you were in, you being as 
I understand it an aeronautical engineer, it is not diffi¬ 
cult, if almost impossible, to give an absolute set of 
696 facts as to what took place, from your position on 
the morning of November 1, 1949, when you were 
sitting in seat 7 of a certain airlines plane? A Well, I 
can tell you what I saw, and that’s what I’ve done. 

“Q That’s right. A I think, if you’re referring to 
exact distances, and you tried to get me to testify in 
feet and inches, to put in a ridiculous light, that I could 
not tell you in feet and inches, so to speak, what the 
flight paths of these two aircraft were, and exactly where 
they hit. But I know they hit. 

“Q Unfortunately, we all know that. A I hope I’ve 
answered your question. 

“Q You have. Mr. Fuller, as I recall your testimony, 
you gave it to your best judgment—the flight—the loca-. 
tions of the two planes. Would you be able to estimate, 
from your position, how far the two planes were when 
they came together, from your position in the airplane? 
A I think my previous testimony before the Civil Aero- 
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nautics Board will show that I indicated that about a 
half-mile and 250 feet high. 

“Q Are you finished, sir? That is, from your position, 
a half-mile from your position? A About that. 

697 “Q About that? A Yes.” 

MR. AHEARN: This is the cross-examination 
by Mr. Ahearn. 

(The reading of the deposition of ERNEST W. FUL¬ 
LER continued as follows, Mr. Ahearn now reading the 
questions:) 

C ross-Exammation 

“Q What kind of a plane was it you were seated in on 
the runway? A It was either a DC-6 or 6-B. They are 
both very similar planes. The only essential difference 
is in the engine and the length of the fuselage. 

“Q Did they have DC-6-B’s in 1949—November? A 
I’d have to refer to the record on that. We might not 
have had them. 

“Q What is the size of the window in the DC-6 and 
DC-6-B? Could you give us your best recollection on 
that? A Approximately 14 inches by 16 inches. 

“Q And do you have a recollection of the relationship 
between seat No. 7 and window No. 4—how the seat sets 
to the window? A I can put that this way. The win¬ 
dow is on 40-inch spacing, and so are the seats, so the 
windows are immediately adjacent. 

“Q And would those seats have adjustable 

698 backs? A They do have. 

“Q And do you recall the angle of the adjustable 
back of your seat, at this time? A I couldn’t tell you 
the exact angle, no.” 

MR. AHEARN: I am going to read the next question, 
Mr. Bress, which I believe is. answered over on page 25. 
MR. BRESS: That is right. 

(The reading of the deposition continued as follows:) 


161 A 


“Q Now, when the hack of those—when the adjustable 
back of those seats is as far forward as it can go, what 
is its relationship to the adjacent window? Do I make 
my question clear, Mr. Fuller? A The front edge of the 
back is approximately in line with the rear edge of the 
window. 

“I would like to correct the previous testimony, and 
change the statement about the type aircraft I was in, to 
the DC-6 series aircraft. 

“Q As between those two, whether it be ‘6’ or ‘6-B’, 
the answer you have given about the seats and the win¬ 
dows is approximately the same anyway, as I under¬ 
stand? A The interior arrangement of the aircraft is 
identical in that area. 

“Q Now, the chart you have marked, Mr. Fuller, 
Plaintiff’s No. 8, did you intend, in marking these flight 
paths, Mr. Fuller, to indicate on the chart at the 
699 point where the flight path begins on the chart— 
did you intend to indicate that that’s the point 
where you, in your observation, picked up the respective 
planes, namely, the transport and the fighter?” 

ME. AHEARN: The answer is on top of page 26. 

MR. BRESS: In between. 

MR. BERNSTEIN (reading): “By ‘picked up’ you 
mean the time you first saw them?’’ 

(The reading continued as follows:) 

“A Not necessarily. 

“Q And the chart which you have marked with flight 
paths, et cetera, has no reference to, and you did not in¬ 
tend it to have any reference to, any question of eleva¬ 
tion of these planes at any time, is that correct? A It 
is a plan view, as I have previously stated. 

“Q And the answer to my question would be ‘yes’—is 
that correct? A Yes. 

“Q It does not intend to show any question of eleva¬ 
tion? A This particular exhibit, which I have marked 
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with my marking—my marks—do not intend to indicate 
any elevations. 

“Q Now, I’m going to refer you to this chart again, 
and to the red marking, which is the flight path of 

700 the DC-4, and ask you to tell us, to the best of your 
recollection, and your judgment, from your point 

of observation, wdiere you picked up first in your sight, 
the transport plane. 

“I just want you to indicate by pointing on the chart. 
A It was in the vicinity of here (indicating). 

“Q Now, at that point, which you have indicated, in 
your last answer, will you please put the letter ‘D’ in a 
circle ?” 

THE COURT: And that w^as done, I take it. 

MR. BRESS: It was done. Do you want us to go 
ahead "with it? 

THE COURT: No. I think that ought to be shown 
to the jury at this juncture. 

MR. BRESS: I think we ought to pass the map to each 
juror and let them see it. The letter ‘D’ is where he 
picked it up the first time. 

MR. AHEARN: Yes. I might say the first time he 
marked a *P’ where he saw the fighter. 

MR. BRESS: Yes. 

Will the jury please hold it. 

(The reading of the deposition of ERNEST W. FUL¬ 
LER was resumed and proceeded as follows:) 

“Q Now, will you take the flight path of the fighter 
plane on that chart, and indicate to us to the best 

701 of your recollection and judgment, from your point 
of observation, where you picked up for the first 

time the fighter plane? 

“And, Mr. Fuller, you have marked with a circle the 
point which I’ve asked you in the last question, and will 
you please put in there, inside that circle, the letter ‘P’? 

“Now, the point at which you have indicated by an ar¬ 
row, to which arrow is attached a ‘P’, the point which 
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that arrow is designed to indicate, is over the freight 
yards, is it not, sir?” 

MR. BERNSTEIN (reading). “Let me register an ob¬ 
jection. I don’t know that the witness knows the freight 
yards, unless you tell him.” 

MR. AHEARN (reading): “You and I are not in any 
dispute that the witness has marked the freight yards.” 

MR. BERNSTEIN (reading): “I’Jl agree that that’s 
the freight yards.” 

MR. BRESS: On page 28 counsel were stipulating that 
the point intended to be indicated by the letter *P’ and 
the arrow is a point over the Potomac Yards. 

MR. AHEARN: That is correct. 

MR. BRESS: And, to let the jury see it, the ‘D’ is 
where he picked up the DC-4, and the ‘P’ is where ,Vo 
picked up the P-38. 

MR. AHEARN: And we agree, by the words “picked 
up”, in the witness’ sight. 

702 MR. BRESS: Yes. 

(The chart having been returned by the jury:) 

MR. AHEARN: The next question is on page 28, Mr. 
Bress. 

(The reading of the deposition of ERNEST W. FUL¬ 
LER was resumed and proceeded as follows:) 

“Q Now, how high, in your judgment, was the fighter 
plane when you first saw it, Mr. Fuller? A Well, in my 
judgment, between 800 and 1,000 feet. 

“Q And how high was the other plane, when you saw 
it first, sir? A Between 350-450 feet. 

“Q Now, you saw the tail part of the fuselage fall 
after the impact, Mr. Fuller, as I understand your direct 
examination. Is that correct, sir? A I did. 

“Q And that—and I believe you also testified, or if 
you didn’t, you have on prior proceedings indicated that 
you saw it fall on the river bank, and saw it on the river 
bank. Is that correct? A Right. 



“Q And the point—is it true, that the point you have 
indicated by ‘X’ on Plaintiff’s Exhibit 8, is the point at 
which you saw the tail end of the fuselage, on that day? 
A The ‘X’ that I put on the chart was put on, in 

703 my judgment, as the point of impact. 

“Q And now, Mr. Fuller, will you indicate on 
the chart the point at which the tail end of the fuselage 
rested on the river bank when you saw it? And, if that 
is the same as ‘X’, please tell us.” 

MR. AHEARN: There is no answer to that question. 
Is that correct? 

MR. BRESS: There is no answer. 

THE COURT: That may go out. That question was 
asked, but there was no answer to it, because counsel got 
into a discussion with reference to the question. So the 
question presumably was dropped. There was no answer 
to it. All right. 

(The reading of the deposition of ERNEST W. FUL¬ 
LER was resumed and proceeded as follows:) 

“Q Now I want to direct your attention to your direct 
examination in wdiich, on that point of it, in which you 
said that the tail end of the plane plummeted down di¬ 
rectly onto the shore. Do you remember that? A Did 
I use the word ‘directly’?” 

MR. BERNSTEIN (reading): “I don’t think he said 
‘plummeted. ’ ” 

THE COURT: So you won’t be led amiss, Mr. Bern¬ 
stein was there, and the remark he just made was the 
remark he made at that time. The witness was 

704 asked whether the plane plummeted or not, and 
Mr. Bernstein objected and said “I don’t think he 

said ‘plummeted.” 

MR. AHEARN: The transcript today I think shows 
the witness did say “plummeted,” as we have read. 

THE COURT: All right. 
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MR. AHEARN (reading): “I’ve directed the witness’ 
attention to that part of his testimony in which he said 
the tail section of the plane immediately after impact fell 
directly onto the shore.” 

That is on page 30, Mr. Bress. 

MR. BRESS: Why omit? Let ns go back to where 
we were before. 

MR. AHEARN: Jnst as yon say. 

MR. BRESS: To where Mr. Bernstein said “I don’t 
think he said ‘plummeted.’ ” And your answer was—I 
think yon ought to read that. 

MR. AHEARN (reading). “Well, let ns say he said 
‘fell,’ then.” 

MR. BERNSTEIN (reading): “What is yonr ques¬ 
tion?” 

MR. AHEARN (reading): “I’ve directed the witness’ 
attention to that part of his testimony in which he said 
the tail section of the plane immediately after impact fell 
directly onto the shore.” 

(The reading continued as follows:) 

“Q Do yon recall testifying, Mr. Fuller? A I 
705 testified that it fell on the shore—perhaps I said 
‘directly.’ If I did, that’s all right. 

“Q Did it fall directly—straight down onto the shore? 
A I didn’t say ‘directly, straight down.’ I said ‘direct¬ 
ly.’ That does not denote its being straight by any means. 

“Q Did it fall straight down?” 

MR. BERNSTEIN (reading): “Why don’t yon let him 
describe it?” 

MR. AHEARN (reading): “I’m asking the witness a 
question about his direct examination.” 

(The reading continued:) 

“A It fell on a normal—correction—it fell on a curved 
path, in a vertical plane, onto the shore; the exact nature 
of that path I was unable to observe, since I had a 
straight-on view of the fall, and I could see it only in 
one plane. 
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“Q You said ‘on a vertical plane.’ By vertical, on a 
curved path, in a vertical plane, that was your last an¬ 
swer, wasn’t it? A That’s right. 

“Q Now, we’re just trying to get, Mr. Fuller—I think 
you understand—to the best of your recollection about 
these things. I don’t want you to think we’re 

706 doing anything else but that. I’m going to ask 
you this question. 

“Was the fall of the tail part of the fuselage vertical? 
A Any fall would have to be vertical, Mr. Aheam; it 
isn’t a fall if it isn’t vertical.” 

MR. AHEARN: Do you want any of that colloquy in, 
Mr. Bress? 

THE COURT: No. There was another interruption 
by counsel at that time. I will exclude this. The next 
question. 

(The reading of the deposition of ERNEST W. FUL¬ 
LER was resumed and proceeded as follows:) 

“Q Now, Mr. Fuller, it sounds like a very good sug¬ 
gestion, but before we get to that I want to ask you this, 
Mr. Fuller. You were—all of your observations were 
from the ground? A From the ground. 

“Q They were from the inside of a plane? A Defi¬ 
nitely. 

“Q That plane was pointing in the direction you have 
indicated by the arrow on Plaintiff’s Exhibit 8? A Ap¬ 
proximately. 

“Q And when you picked up the P-38 first, that was 
m a generally southwesterly direction from you? A 
About. 

707 “Q Correct? A Yes. 

“Q Now, when you picked up in your observa¬ 
tion fi rst the transport plane, that was almost a 90-degrees 
—northwest from the 90 degrees, from the path of the 
fightex* plane, is that correct? A Correct. 

“Q And you had to turn in the seat of your plane to 
a point where you could see 90 degrees—see an object 
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90 degrees from the fighter plane in order to pick up 
the path of the transport plane, is that correct?” 

MR. BRESS: I don’t think that is the next question. 
The next question is lower down. 

All right. I think you are correct. Read that next 
question. 

MR. AHEARN (reading). The question: “And you 
had to turn in the seat of your plane to a point where 
you could see 90 degrees—see an object 90 degrees from 
the fighter plane in order to pick up the path of the trans¬ 
port plane, is that correct?” 

THE COURT: The question was, wasn’t it, when he 
picked up the P-38 first? That is the question you were 
asking when Mr. Bress interrupted and said it wasn’t the 
next question. Isn’t that right? 

MR. BERNSTEIN: I think they are reading correctly 
now. 

THE COURT: I am reading on page 33. I 
708 thought the question Mr. Ahearn was asking when 
you concluded it wasn’t the next question was 
“When you picked up the P-38 first, that was in a gener¬ 
ally southwesterly direction from you?” 

MR. AHEARN: I think we have read that. That is 
a part of the continuity, however. 

(The reading of the deposition of ERNEST W. FUL¬ 
LER was resumed and proceeded as follows:) 

“Q Now, when you picked up in your observation first 
the transport plane, that was almost a 90-degrees—north¬ 
west from the 90 degrees, from the path of the fighter 
plane, is that correct? A Correct. 

“Q And you had to turn in the seat of your plane to 
a point where you could see 90 degrees—see an object 
90 degrees from the fighter plane in order to pick up the 
path of the transport plane, is that correct? A The 
window of the transport plane in which I was seated was 
approximately parallel to the flight path of the transport, 
at the time I picked up the transport. If you mean, did 
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I have to tarn my head and look through the window at 
a 90-degree angle, yes, I did. I looked through the win¬ 
dow at a 90-degree angle, through the window at which 
time I was looking at the P-38, as it came toward me, 
head-on, and at the side of the transport as it began its 
turn. 

“Q Mr. Fuller, what interval was there between 

709 the time you first saw the fighter plane and first 
saw the transport plane? Well, was it simultane¬ 
ous? A I can’t give you an accurate answer on that. 

“Q Now, this point of impact that you have referred 
to, that could have been as far as your testimony today is 
concerned, Mr. Fuller, that could have been 500 feet, one 
way or the other way, could it not? I do not mean in 
elevation—I mean in horizontal position. 

“Can you answer that question? A In my judgment, 
it could have been. 

“Q And your judgment that it could have been 500 
feet one way or the other "way, is just the same judgment 
as you have employed to give us the answers which you 
have given on direct examination. Is that correct, sir? 
A Do you mean in magnitude? 

“Q I mean in kind—not degree. A In other words, 
are you implying that every position I’ve given you here 
is plus or minus 500 feet, or do you mean it’s plus or 
minus something, in my judgment? 

“Q I’m implying, in your judgment—everything you’ve 
given us in your direct examination is plus or minus 
something? A Definitely. 

“Q On Plaintiff’s Exhibit 1 for identification, on this 
deposition”—now Plaintiff’s Exhibit 8—“my pencil 

710 now rests on the southwest end of runway 3. Is 
that correct? 

“Mr. Bernstein. That’s correct. 

“Q Now, Mr. Fuller, if we project runway 3 by a line, 
running in a southwesterly direction, until it hits the 
shore, what in your judgment and recollection would be 
the length of that line?” 
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MR. AHEARN: Continuing to the next question, shall 
I, Mr. Bress? 

THE COURT: There was an objection to that question 
by counsel, and then Mr. Aheam rephrased the question. 

MR. BRESS: The question is answered at the bottom. 

(The reading continued:) 

“Q Using the same judgment and recollection you 
have given us, that you have used in giving us answers 
to questions on direct examination, Mr. Fuller— A That 
line is about a half-mile long.” 

THE COURT: Very well. That concluded the cross- 
examination, and then the witness was reexamined on di¬ 
rect examination by counsel for the plaintiff. In other 
words, we call it, technically, in the courts “redirect ex¬ 
amination,” after cross-examination. So again Mr. Bress 
is counsel for the plaintiff and Mr. Galiher is Mr. Fuller, 
for the time being. 

(Accordingly the reading of the deposition of 
711 ERNEST W. FULLER was resumed and pro¬ 
ceeded as follows:) 

Redirect Examination 

“Q Mr. Fuller, in answering various questions I’ve put 
to you and again on cross-examination, and particularly 
in marking the paths of these planes and what you 
thought was the point of impact, you have made those 
markings, and given your testimony to the best of your 
recollection, have you not? A All of this testimony is 
to the best of my recollection. 

“Q And while you have been questioned on cross- 
examination about possible variations, your testimony 
would still be the same as you have testified, and as you 
have marked it; that that’s where you believe these paths 
were, and where this point of impact was, is that correct? 

# * * * 
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712 “Q In other words, you’ve testified to the best 
of your ability, from your memory, of these events? 

A I am no judge of my own judgment in those matters. 
To the best of my ability and recollection this is where 
the points are. 

“(MR. BERNSTEIN:) I have no further questions. 

“(THE WITNESS:) And again qualified by the fact 
that there are plus or minus factors in each case, due to 
my observation point, the location of my observation 
point.” 

MR. BRESS: Then this is by the Government. 

THE COURT: Then there was further cross-exami¬ 
nation, what we call “recross-examination.” 

MR. GALIHER: I will sit here, if you wish. 

(Accordingly the reading of the deposition of ERNEST 
W. FULLER continued, Mr. O’Donoghue now reading the 
questions:) 

Recross-Examination 

“Q Mr. Fuller, are you able to state with any degree 
of certainty, whether or not the collision occurred over 
the land or over the water? 

“(MR. BERNSTEIN:) Objection. I think the witness 
has already testified on that. A Well, I wasn’t looking 
at the land or water. I was looking at the air— 

713 at the flight paths of the aircraft, and I have given 
you to the best of my recollection and within cer¬ 
tain plus or minus tolerances the location as I saw the 
impact in the air. 

“Q Well, it’s fair to say that the location of the im¬ 
pact which you have located for us—you cannot say 
whether that location in the air was over water or over 
land, is that fair? 

“(MR. BERNSTEIN:) I object. I think the witness 
has already answered the question. 

“(MR. BURKE:) Mr. Fuller is doing his utmost to 
be as honest as anyone I’ve ever seen. 
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“A Let me pnt it this way. My judgment of the im¬ 
pact is taken from a—” 

THE COURT: And Mr. Aheam objects and says 
“May we have this question read to you again?” 

And Mr. Bernstein said: “Let him answer.” 

And Mr. Aheam says: “Mr. Fuller has hesitated. 
Read the question.” 

And Mr. Bernstein says: “I object. The witness is in 
the process of answering. Let him answer.” 

And then the witness said: “I’m hesitating in the in¬ 
terest of clarity. 

Then Mr. Aheam said: “Miss Reporter, will you read 
the question again?” 

714 And Mr. Bernstein said: “I think the witness is 
trying to answer the question here.” 

And Mr. Aheam said: “Do you object to the witness 
having the question read?” 

The question was read; then the answer— 

(The reading continued:) 

“A Let’s assume that these two airplanes didn’t hit, 
that they came very close, and that the Lightning, for the 
sake of argument, had proceeded on and landed. My 
estimate of where the two aircraft collided can then be 
compared to a retracing of the Lightning’s flight path 
had there been no collision. That was my view and that 
was the method by which I arrived at this in my own 
mind—the collision point. 

“Q And that’s the point you have put on it? A 1 
don’t know whether it’s clear or not. 

“(MR. BERNSTEIN:) And that’s your best recollec¬ 
tion as to this point—the best you can give now? 

“(THE WITNESS:) I have said that many times. 

“(MR. BURKE:) I wonder if I may ask the reporter 
to go back and ask the question I asked on recross¬ 
examination, and see if you will be able to answer that 
with a ‘yes’, or ‘no.’ 

“Never mind. The Government will restate the ques¬ 
tion. 
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“Mr. Fuller, the question is, are you or are you 

715 not now in a position to state categorically, where 
the point of impact occurred; that is, in reference 

to land or water, did it occur over the land or did it 
occur over water! Are you in a position to state cate¬ 
gorically w’here it did occur? A Well, I think, again, 
that I have said I was looking in the air. I wasn’t look¬ 
ing at the land and water. I had no reference point with 
respect to land or water until after the accident occurred.” 

MR. AHEARN (reading). “And the reference point 
you had after the accident occurred was the fuselage on 
the hank, is that correct?” 

MR. BRESS (reading): “Objection. That’s not a 
proper question. I think he has answered the question.” 

THE COURT: Then the witness: “That was one 
reference point.” 

And then Mr. Bernstein said: “I object to this further 
examination, on the ground the witness has stated to the 
best of his recollection. He has marked the things and 
events as he saw them occur, and the question was put 
to him, ‘Can you state categorically as to one or the 
other,’ and the witness stated he could not, which is a 
thorough answer. I don’t think anyone could state cate¬ 
gorically.” 

(The reading continued:) 

“Q Does the characterization of the inference that the 
answer you would give, that Mr. Bernstein just 

716 said you could not give, a statement, an answer—is 
that correct, sir? A Well, I’m not trying to be 

evasive, but I "was looking into the air. I wasn’t looking 
at the land or water.” 

THE COURT: Now there was recross-examination, by 
Mr. Aheam. 

(The reading of the deposition of ERNEST W. FUL¬ 
LER continued, the questions by Mr. Aheam and the 
answers by Mr. Bress:) 
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Recross-Examvnation 

“Q Now, is it fair to state—all we’re trying to do is 
get a fair expression of your recollection, Mr. Fuller, and 
I think that’s what you are trying to give us. 

“Bearing in mind you were looking into the air and you 
had no reference point with respect to the water, is it fair 
to say that you are unable with any degree of certainty 
to fix a point of impact, with respet to whether it was 
over land, or whether it was over water? Is that fair? 
A Maybe if I would say this— 

“Q Let me put it this way. Can you please try—I 
don’t want to seem unreasonable. Will you please try to 
give us a yes or no answer to that question? A The lo¬ 
cations with respect to those spots in the air which I have 
put on here (indicating) are the result of depth 
717 perception of my eyesight. 

“Q Exactly. A Now, does that make it clear, 
Mr. Ahearn? 

“Q Now, we’re clear, are we, that the points that you 
have marked on Plaintiff’s Exhibit 1, that chart, are 
points in the air which you fixed by the depth perception 
of your eyesight? A Bight. All except one—the fuse¬ 
lage section on the ground. 

“Q Of course. A And another one over here (indi¬ 
cating). 

“Either ‘A’ or ‘B’. 

“Q Yes. Yes, we understand that. So, we have it 
clear now, I think, Mr. Fuller, that you had no points of 
reference on land at the time you observed this air col¬ 
lision. A None to my recollection. I was looking into 
the air—not onto the land.” 

THE COURT: We will suspend for the morning re¬ 
cess. It is now eleven-fifteen. Step down, gentlemen. 
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721 Stanley L. Seltzer 

was called as a witness by the plaintiffs and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
BY MB. BRESS: 

Q Mr. Seltzer, will you please state your full name? 
A Stanley L. Seltzer. 

BY THE COURT: 

Q How’ do you spell the last name? A S-e-l-t- 

722 z-e-r. 

BY MR. BRESS: 

Q Where do you live? A I live in Lee Forest, Fair¬ 
fax, Virginia. 

Q WTiere are you employed? A I am employed by 
the Air Transport Association of America. 

Q How long have you been employed there? A Since 
December, 1951. 

Q Were you employed— 

BY THE COURT: 

Q Now, there is a question in this jurisdiction that is 
ordinarily never asked. I think it is important from the 
standpoint of the record. 

What is your age? A I will be thirty-three. 

Q You mean when? A June 1st. 

Q Then you will be starting your thirty ^fourth year? 
A That is correct. 

TBGE COURT: All right. Thirty-three. 

MR. BRESS: I will ask that. I will try to think of 
that with the other witnesses, Your Honor. 

THE COURT: Well, they do not do it around here 
for some reason or other, but it is important from 

723 the standpoint of the record. I think it is. 

MR. BRESS: We will trv to do that, Your 

* 7 


Honor. 
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BY MR. BRESS: 

Q Were yon on November 1, 1949, employed by Wash¬ 
ington National Airport? A Yes, sir. 

Q In what capacity were you employed there at that 
time? A At that time I was chief controller of the 
control tower. 

Q What were the duties of that job? 

THE COURT: Well, now, am I to conclude, and the 
jury to conclude, that at that time he was employed by 
the Air Transport Association of America and function¬ 
ing in the capacity which he has stated? 

MR. BRESS: I will ciarify that, Your Honor. 

BY MR. BRESS: 

Q On November 1, 1949, you were employed by the 
Washington National Airport and continued to be em¬ 
ployed by that airport until when? A Perhaps I might 
correct that. I was employed by the Civil Aeronautics 
Administration as chief controller of the control tower 
at Washington National Airport. 

Q As of November 1, 1949, you had been employed by 
CAA in work in connection with the control tower 
724 at National Airport for how long? A I was sta¬ 
tioned at Washington National from approximately 
October, 1947. 

Q And you continued at Washington National in con¬ 
nection with tower work as an employee of C A A until 
when? A Until I went with Air Transport Association 
in December of ’51. 

Q Air Transport Association is a private association 
and is not a governmental agency; is that correct? A 
That is correct. 

Q Therefore, since December, 1951, you have not been 
employed by the CAA? A That is correct. 

Q Now, as chief controller of the tower, were you on 
duty in the tower on November 1, 1951, at about 11:46 in 
the morning when there was a collision between a P-38 
and a DC-4? A You have reference to 1949? 
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Q 1949. I am sorry. A On November 1, 1949, I 
was in my office, not in the tower cab at the time you 
mention. 

Q Therefore, you didn’t see either plane involved in 
this collision? A Not at the time of the accident. 

Q Where is your office in the building, where 

725 you were at the time of the accident? A My of¬ 
fice was on the third floor of the main terminal 

building. 

Q Is that to the rear of and below the level on which 
the tower is? A That is approximately correct; yes. 

Q Were your duties as chief controller of the tower 
such that most of your time was spent in your office? A 
I would say it was about evenly divided between the tower 
and the office. 

Q Before becoming chief controller of the tower had 
you been a control tower operator? A Yes, sir. 

Q For how long a period were you a control tower 
operator, prior to November 1, 1949 and prior to your 
becoming chief controller? A I have been in control 
tower work since March of 1943; licensed in April of ’43. 

Q The tower that was in existence at Washington 
National Airport on November 1, 1949 contained a certain 
number of control tower operators? A That is correct, 
sir. 

Q How many operators were on duty in that tower 
on the morning of November 1, 1949? A That will re¬ 
quire some recollection. If I may enumerate them, 

726 I think it may help me. 

There was a flight data position controller, a 
ground position controller, a local controller, an ap¬ 
proach controller, a radar controller, and also a watch 
supervisor. 

MR. BRESS: Will you mark this Plaintiffs’ Exhibit 
No. 9? 

(Thereupon the document was marked as Plaintiffs’ 
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Exhibit No. 9 for identification.) 

MB. BBESS: This is 30-A of the CAB exhibits. May 
I offer it in evidence as Plaintiffs’ Exhibit 9? 

I take it there is no objection. 

THE COUBT: Well, I have an objection at the mo¬ 
ment because I don’t know what it purports to be. 

MB. BBESS: This is by agreement of counsel. 

THE COUBT: What does it purport to be? 

MB. BBESS: The positions that are set up in the 
tower, and the positions where the various men just desig¬ 
nated by him, where the men would be stationed. 

MB. O’DONOGHUE: My only objection is to the orig¬ 
inal, the original record being used. 

The photostat of that record is just as clear, and I 
would like to avoid having the original records of CAB 
tied up if possible. I suggest that a copy be submitted in 
lieu thereof. 

THE COUBT: There is no objection to that? 
727 MB. BBESS: No objection as to this exhibit. 

MB. O’DONOGHUE: I am only talking about 
this exhibit. 

MB. BBESS: That is true. I consent that may be 
turned back to the Government, and mark the photostat 
of it as Plaintiffs’ Exhibit No. 9. 

THE COUBT: You say you stipulated as to no ob¬ 
jection to this record, but for the purpose of our record, 
we want to have it clearly understood what is being of¬ 
fered to the jury and the Court. 

MB. BBESS: Yes, sir. 

This may now be considered in evidence? This is the 
copy. 

THE COUBT: Very well. 

(Thereupon the document previously marked Plaintiff’s 
Exhibit No. 9 for Identification was received in evidence.) 

BY MB. BBESS: 

Q Mr. Seltzer, I show you here a document which has 
been received in evidence as Plaintiffs’ Exhibit No. 9 
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and ask you whether or not that fairly shows the posi¬ 
tions of the control tower operators in connection with 
the work at the tower on November 1, 1949. A That is 
correct. 

Q Would you read into the record and explain to the 
jury the various positions in the tower that you have 
already mentioned and show where they are located! 

THE COURT: You may proceed clockwise with refer¬ 
ence to that diagrammatic representation. 

728 MR. BRESS: Before he does that, I think the 
jury might want to look at what he is going to be 

using. 

(Thereupon Mr. Bress exhibited the document to the 
jury.) 

BY MR. BRESS: 

Q Would you indicate where north, east, south, and 
west are on that document? A North would be in this 
direction as indicated by the emblem in the upper left- 
hand comer of the chart. 

Q Standing in this tower at the position shown as 
A, looking straight ahead, you would be looking from the 
tower, straight out on the airport, facing east? A That 
is correct. 

Q And that as set up, the airport would have—the 
airport would be in front of it and north is up ahead; is 
that correct? A That is correct. The runways would 
be out in front of you here. 

Q Yes. 

THE COURT: May I see the matter which is being 
exhibited? 

MR. O’DONOGHUE: Why don’t you look at the origi¬ 
nal, Your Honor? 

THE COURT: I think I will do that. 

BY MR. BRESS: 

729 Q Will you first place the approximate dimen¬ 
sions of this tower? A That would call for some 
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recollections on my part. I believe that this tower was 
approximately 14 feet square. 

Q And it is roughly a square but the comers are cut 
off so that you really have an octagonal there? A That 
is right. 

Q In describing the tower, would you tell us whether 
there is any wall or is it glass 360 degrees around? A 
From approximately waist-level upward, it has glass win¬ 
dows on all sides. 

Q It that tower a normal height room? A I would 
say it is; yes. 

Q And the top of it is solid, not glass? A That is 
correct. 

Q But you do have 360 degrees of glass all around 
from waist-level up; is that right? A That is correct. 
The glass slants from the waistlevel height upward so 
that the roof is slightly larger, actually, then the floor 
area. 

Q Now, I show you here a photograph, which pur¬ 
ports to show a 360-degree view from the tower, and I 
will ask the reporter to mark this as Plaintiffs’ Exhibit 
No. 10 in evidence. 

It is by agreement of counsel and I ask the 
730 Court to admit it (handing document to the Court). 
BY MR. BRESS: 

Q Mr. Seltzer, I show you Plaintiffs’ Exhibit No. 10 
and ask you if you will look at it and testify whether or 
not that protograph shows a 360-degree view from the 
tower which you are now describing, looking from within 
the tower outdoors? 

THE COURT: I think I might make this suggestion: 
A 360-degree view would be a circular view, a complete 
circle looking out? 

MR. BRESS: Yes, sir. 

THE WITNESS: Yes; this shows a complete 360- 
degree view. 
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There is one thing: I cannot recall whether this struc¬ 
ture which you see on the left, wdiich is the old control 
tower, was still there on that day or whether a portion of 
the new building was there. I can’t recall that at the 
moment. 

BY MR. BRESS: 

Q Is that a view there of another tower? A This 
would be north, wouldn’t it? 

That is correct. It is indicated by the letter “N” in 
the photograph. 

Q Then north of the position within the tower that 
we are discussing now there appears to be another 
731 tower, which was an old tower, and the tower that 
we are discussing is the one that is shown or ap¬ 
pears in this photograph and is a view taken 360 degrees 
around ? A That is correct; yes. 

(Thereupon Mr. Bress exhibited a document to the 
jury.) 

MR. BRESS: If vou look inside this the end meets 
here. 

THE COURT: Would it be correct to say, Mr. Bress 
and Mr. Galiher, in the position the jury now is, it is 
tantamount to being in the tower looking out? 

MR. BRESS: That is correct. 

This has been marked Plaintiffs’ No. 10, and I stated 
in evidence, but I don’t think Your Honor ruled that you 
admitted it. 

THE COURT: I admit it. 

MR. BRESS: It is in evidence? 

THE COURT: Yes. 

(Thereupon the document previously marked as Plain¬ 
tiffs’ Exhibit No. 10 for identification was received in 
evidence.) 

BY MR. BRESS: 

Q Now, under conditions of visibility, where it is 
agreed that the visibility was 15 miles, could a person in 
this tower see planes arriving or headed toward the air- 
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port or headed away from the airport within that 

732 radius in all directions from this tower? A With¬ 
in line of vision, where it is not obstructed by any 

obstacle. 

THE COURT: I will exclude that question. I think 
that will be resolved by the jury itself. In other words, 
the witness is expressing an opinion predicated upon his 
experience. I will exclude it. 

BY MB. BRESS: 

Q This tower we are talking about here, and which is 
described in the diagram, was this known as a temporary 
tower? A That is correct. 

Q Is it correct that this tower was constructed or be¬ 
came occupied in December of 1948? A I believe that 
date is approximately correct, to the best of my knowl¬ 
edge. 

Q So that it was in use a little less than a year prior 
to the day of this accident? A That is correct. 

Q And a new tower was being built as of November 1, 
1949; is that not correct? A That is correct. 

Q Is that tower shown immediately north of this 
photograph, Plaintiffs’ Exhibit No. 10, representing the 
new tower that was being constructed? A The one vis¬ 
ible through the window of this photograph, to the 

733 north, is the old tower. 

Q And where was the tower to be constructed? 
A The new tower was to be constructed on that site. 

Q Construction hadn’t begun as of November 1, 1949? 
A I can’t recall whether the construction of the struc¬ 
tural part had started or not at that time. 

Q Is the temporary tower about which we are con¬ 
cerned here still in use? A No, sir. 

Q So the tower that was being used on November 1, 
1949, has since been tom down? A That is right. 

Q And where is the present tower located with respect 
to the location of the temporary tower, which was in 
existence on November 1, 1949? A The present tower is 
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located, located a little north of the temporary tower, and 
approximately on the location of the old tower, but one 
story higher. 

Q And when was the new tower completed and occu¬ 
pied? A I can’t recall the exact dates. It would be ap¬ 
proximately ’50 or the early part of ’51. I can’t recall 
exactly. 

Q Do you recall how long prior to your leaving in 
December, 1951, it was? A I know that we had been in 
operation in the new tower for sometime prior to 

734 my leaving. 

Q Is the old tower, which is shown just north of 
the temporary tower, completely demolished ? A That is 
correct. 

Q And you have the present tower in use then since, 
it w’as a year after that tower, which is new, and is a 
story higher than the temporary tower was? A That is 
correct. 

Q What is the difference in the visibility between the 
new tower and the temporary tower? 

MR. O’DONOGHUE: I object. I think any reference 
to what the new tower is like, or where it is, or how high, 
is irrelevant. 

BY THE COURT: 

Q Let me ask you this question: Is the new tower 
octagonal in shape also? A Yes, sir. 

Q Is it approximately 14 feet square? A Slightly 
larger, Your Honor. 

Q Slightly larger in floor area? A That is correct. 

Q How much in area was that larger? A If I re¬ 
member correctly, about 18 feet on the long side, sir. 

Q And you have been in both? A Yes, sir. 

735 Q You say the new tower, presumably presently 
in use, occupies the site of the old tower? A That 

is correct, sir. 

MR. BRESS: Except for being one story higher. 
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BY THE COURT: 

Q Except for being one story higher? A Yes. 

THE COURT: All right 

The question may not be answered. 

BY MR. BRESS: 

Q From your experience in that temporary tower and 
directing your attention to Plaintiffs’ Exhibit No. 5, I ask 
you if I am pointing the eraser of my pencil to the roof 
of that tower? A May I go there? 

Q Suppose you do that. A It is rather difficult to 
tell in this photograph if the—you are speaking of the 
old tower now? 

Q Yes. A Approximately at this location. 

Q Now, the temporary tower— 

MR. O’DONOGHUE: May I be heard on that, because 
on Plaintiffs’ Exhibit No. 1 there is a chart of the tower 
position and the tow^er has been pointed out and 
736 stipulated to as to location. 

MR. BRESS: If you object to the question, Mr. 
O’Donoghue, I won’t press it. 

MR. O’DONOGHUE: It will only be confusing to refer 
to it in a number of different exhibits. 

THE COURT: That is correct. If the tower is shown 
or designated by stipulation, this is merely adding some¬ 
thing to what we already have on the stove. I will ex¬ 
clude it 

BY MR. BRESS: 

Q From the position of the tower, is the area of the 
Congressional Library visible? A May I refer to this 
drawing, rather, this photograph? 

Q Yes. A Yes. 

Q And how far is the Congressional Library from the 
tower? A Approximately three miles. 

Q And can you say in a line with the Congressional 
Library, standing in that temporary tower, how far be- 
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yond that could you see on a day if your visibility was 
15 miles? A You could see out as far as there is an 
object to see, I would say. 

Q You could see the horizon? A Yes, sir. 

737 Q In all other directions in that tower, do you 
have the same visibility that you would have in 

looking in the direction of the Congressional Library? A 
Will you repeat that, please? 

Q You have just answered the question as to how far 
you could see looking from the tower out to the Congres¬ 
sional Library. 

I want to know: Do you have the same visibility if you 
look in all other directions, 360 degrees around, until you 
come back to the Congressional Library? A You w^ould 
have the same visibility with the exception of any obstruc¬ 
tion within or between the observer and the horizon. 

Q And by obstruction, you mean some other moving 
plane? A It could be. I hadn’t reference to a plane. I 
had reference to the pillars there in the structure or any 
solid portion of the old control tower, if that was the 
structure that was present at that time. 

Q Now, the old control tower you stated was north of 
the temporary tower? A Yes, sir. 

Q Then looking north, you had that visibility from the 
old tower, had you not? A Yes, sir. 

By obstructions, I had reference to the solid ma- 

738 terial here. 

Q In other words, the limitation of visibility, the 
360 degrees around, was limited only to the extent shown 
on that chart, shown in the old tower and the structure 
itself of the tower, and those bars that connect the win¬ 
dows? A Yes. 

MR. AHEARN: Are you referring to Plaintiffs’ 10 
now, sir? 

MR. BRESS: Yes, sir. 

BY MR. BRESS: 
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Q Now, Mr. Seltzer, in particular with respect to a 
view west from the tower ,looking in a westerly direction, 
do you have a clear view of the entire area w^est of it? 

Is there any obstruction in the tower looking west? 
Look at that picture. A This photograph shows an ob¬ 
ject which is—wdiich vms a radar tent at that time. This 
is the position it was, and I would consider it beneath my 
eye level, and I could see over the obstruction in the 
tower, and I could see the horizon west of the tower. 

Q Notwithstanding the radar tent in this to^vver? A 
That is correct. 

Q And the same is true to the south? A The south 
has no radar tent. You can see the horizon to the 
south. 

739 Q Now, with respect to the positions of the men 
in the tower on the photostatic exhibit, Plaintiffs’ 

No. 9, you stated a little while ago that you had different 
men, different control operators in the tower assigned to 
different positions? A Yes. 

Q Now, will you begin first with the A position and 
tell the jury where the A position is located in the tower, 
and what duties are assigned to the A position? 

• • • • 

740 BY MR. BRESS: 

Q Where is the A position ? A That is located 

here. 

Q Now, take the stand. 

Now, with respect to the A position, what direction does 
that position face? A A position faces east. 

Q What are the duties of the A position, or how do 
you designate it with respect to the various categories of 
duties that you have already outlined? A The A posi¬ 
tion is the man I outlined as the local controller. 

Q Local controller is the A position? A That is cor¬ 
rect. 
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Q Is it a fact on November 1, 1949, at 11:46 a. m., that 
the local control position shown there was being filled by 
a man named Tigner? A That is correct. 

Q That is correct? A Yes, sir. 

Q Now, tell the jury what local control position A 
does. What are his duties? A His primary function is 
control of the traffic on and in the vicinity of the airport, 
the traffic pattern areas, and active runways of the 

741 airport, and he 'works in conjunction with the man 
identified as ground controller. 

You don’t want me to go into the ground controller’s 
functions ? 

Q I want you to spell out in a little more detail what 
are the activities of the local controller, the A position. 
A The local controller is responsible for the control of 
all traffic that is in the vicinity of the airport, those using 
the runways for landing and takeoff. 

He assigns landing sequence, and he clears takeoffs, and 
authorizes clearance for crossing of the active runways. 

He is responsible for scanning the entire control zone, 
as continually as a human being can, and that involves all 
the area around the airport. 

Q By scanning the control zone you mean scanning it 
by visual observation, all around? A That is correct. 

Q If a plane is to take off, would that plane get its 
instructions for taxiing from the hanger to the runway 
from the A controller? A Normally, he would get that 
from the ground controller. 

Q Right. So this is a different man that handles that? 
A That is correct. 

Q Now, who would give the plane clearance for 

742 takeoff? A Takeoff clearance is issued by the lo¬ 
cal controller, the A man. 

Q The local controller, the A man, gives the clearance? 
A Yes. 
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Q Now, with respect to takeoff, the first contact be¬ 
tween the A position and the plane is with respect to the 
clearance for takeoff ? A Usually that is the case, in the 
normal operation. 

Q Now, that assumes a takeoff. If a plane is in the 
air and has a desire to land, at what point does that plane 
come under instruction from the A position? A If I 
understand you correctly, what you are asking is when 
the local controller assumes control of aircraft arriving at 
the airport? 

Q Yes. A The local controller has jurisdiction over 
the aircraft in the vicinity of the airport, basically within 
the control zone, provided, of course, that the flight is 
operating under visual flight rules. 

Q Now, before you go beyond that, Mr. Seltzer, what 
is the control zone that you refer to? A The control 
zone is an area, a definite air space around the airport, 
within which certain rules, and additional to those re¬ 
quired for visual flight rules, apply. 

743 Q How large is the control zone area? A The 
control zones vary in size. 

BY THE COURT: 

Q What was the control zone in Washington? A I 
have got to try to recall it. 

You are interested in that as of November 1, 1949? 

BY MR. BRESS: 

Q Yes. A I could not recall what the dimensions 
were as of that time. Since it has been modified, but it 
was no less than five miles radius of the airport, with ex¬ 
tension possibly to the south and slightly to the south¬ 
west. 

Q Can you tell us the reason why the control zone 
is longer in extension to the south 'and southwest? A 
Yes, sir. The extension of the control zone was to take in 
the instrument approach areas normally used when mak¬ 
ing instrument approaches to the airport. 

Q And the instrument approaches to this airport are 
from the south? A That is correct. 
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Q And those instrument approaches are to Runway 
36; is that correct? A That is correct, sir. 

Q Is that the longest runway? A That is correct 

Q Now, you mentioned also VFR. VFR is the 

744 provision for visual flight rules? A That is cor¬ 
rect. 

Q Can you give the jury some simple, some more 
simple definition, or some simple explanation of flight 
under visual rules? What it means? A Yes, sir. Vis¬ 
ual flight rules is a flight conducted visually as in a case 
wherein the aircraft can remain a certain minimum dis¬ 
tance below the clouds or above the clouds, certain mini¬ 
mum distances horizontally over the clouds, and he can 
operate under visibility conditions as specified under those 
rules. 

Basically, it is a condition wherein the flight is sup¬ 
posed to be operating where he can be seen, and he can 
see where he is operating. 

Q By “he can see,” he can see the ground? A Visual 
flight rules as they exist today, and I believe I am cor¬ 
rect on November 1, 1949, do not require visual observa¬ 
tion of the ground. 

Q You mean flight above the clouds can be considered 
VFR flying? A That is correct. 

Q Now, getting back to the local controller, as to when 
he takes control of a plane that intends to come in for a 
landing, you were telling us about his jurisdiction 

745 of the control zone, and you have explained visual 
flight rules. 

Will you now continue and pick up at the point where 
he comes into control of the A position? A The arriv¬ 
ing aircraft, if they are operating VFR, address their call 
to the tower, and 'that call is received by the local con¬ 
troller, or the A position, and he advises the flight of the 
wind conditions, and the runway to be used, and gives 
such traffic information as might be pertinent to the flight, 
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and on his final call, if such be the case, asks for a report 
from that flight at a secondary point. 

We commonly call that a check point or reporting point. 
From that point the aircraft is then cleared to follow 
other traffic or a given sequence within the traffic pattern, 
and as he comes around on his approach to a point where 
he is to land, then he is issued his final landing clearance. 

Q Now, from the time of the contact of the plane com¬ 
ing in to land wdth the tower, you have explained his com¬ 
munication solely with the A position and under VFR 
conditions? A That is correct. 

Q And nobody else in the tower is doing anything with 
respect to such plane under VFR conditions except the A 
controller until he touches the ground; is that correct? A 
That is the normal operation; yes, sir. 

Q And then he begins all over again, he gives the 
plane clearance when he is ready to take off? A 
746 That is correct. 

Q If he is turning from his taxi-ing position to 
the takeoff position, all instructions are from the same 
controller? A Yes, sir. 

Q I think we have got a fair picture then of your 
simple explanation of the operation of the A position. 

Now, will you step down again and tell the jury where 
the B position is? A This is the B position on the left 
side of the drawing. 

Q With respect to the compass, where is that? A 
The B position would be on the north side of the tower. 

Q On the north side of the tower, a person standing 
there looking out would be facing in a northerly direc¬ 
tion? A Yes; if you were standing at the B position, 
looking out the window. 

Q Yes. Now, get back to the stand, and let us get 
more briefly, if we can, a spelling out of the functions that 
the B position plays in the control of traffic. A The B 
position is the flight data position and is primarily the 
liaison function with the air route traffic control center. 
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It has no radio equipment associated with it. It 

747 is normally an interphone position, telephone type 
equipment, wherein communications are carried on 

with another control agency. 

Q Mr. Seltzer, the B position is knowm as flight liai¬ 
son? A Is the flight data position. 

Q You mentioned that he acts, the flight data position 
acts as liaison with the air traffic control? A That is 
right, sir. 

Q We have had some mention here before as to what 
air traffic control is, not by evidence. Will you tell the 
jury wffiat it is and -where that office is located and its 
functions? A The air traffic control that w~e are talking 
about here, w T e are referring to the air route traffic con¬ 
trol center, which at the time in question -was located on 
the third floor of the terminal building of the Washington 
National Airport. 

Q And what does air traffic control center do in rela¬ 
tion to control of traffic which is different from or sup¬ 
plements the work of the men in the tower? A Air 
route traffic control center is an enroute control agency, 
whereas the tow~er is a local control agency. 

Q What do you mean by air traffic control center is 
an enroute agency? Spell that out. A Air route traffic 
control center is concerned only wdth the control of 

748 instrument flight rules, traffic operating under the 
civil airways or -within control areas, between the 

cities, rather than at specific terminals or airports, as 
the control tower is. 

I believe that is as simple as I can make it. 

Q Well, on visual flight rules, which w T e are concerned 
with on November 1, 1949, the air route traffic control 
vrould have nothing to do with the control of traffic? A 
They would have nothing to do with VFR traffic. 

Q What would they have to do wdth planes calling into 
the tower? A If there w r ere aircraft operating binder 
instrument flight rules, and that, incidentally, is possible 
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regardless of weather conditions. In other words, you can 
have good weather and aircraft still operate under instru¬ 
ment flight rules, which would be under the jurisdiction of 
the air route traffic control center, until such time as he 
reached a point where they cleared him over to the control 
of the approach controller in the tower. 

Q And when they release him, so to speak, such plane 
would then be in touch with the tower and "would then be 
through with air route traffic control? A That is cor¬ 
rect. 

Q With respect to the B position, the man in the 
tower, what information does he give to air route 
749 traffic control, and vice versa? A Basically, it is 
B position’s function to obtain traffic clearance from 
the air route traffic control center for departing flights, 
and relay takeoff information concerning departure time 
of such flight, or reports of leaving altitude made by such 
flight on his immediate departure. 

Q Now, I think I understand you, but I think it may 
not be entirely clear. It is not too clear to me. 

The B position gets clearance from the air route traf¬ 
fic control center and passes that on to the plane that is 
ready to take off? A The B position obtains this en- 
route altitude clearance. 

Q Is that from the air route center? A Yes. 

Q By that you mean, if on instrument flight rules a 
plane is taking off from Washington, assuming the 
weather is not good, they will assign that plane a certain 
altitude on its flight so it won’t collide with another plane ? 
A That could be regardless of weather when they oper¬ 
ate or request instrument flight rules clearance. He will 
do that. 

Q Is it true air route traffic control has a record in 
front of him all the time, 24 hours a day as to all planes 
flying between him and what points? A All un¬ 
der his control, under IFR rules. 


750 
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BY THE COURT: 

Q What was the practice with reference to flight in 
and out of Washington on that day? Were they flying by 
instruments or flying by visual flight rules? A On that 
day, Your Honor, the weather -was such that flight could 
be conducted in either category of rules. There were some 
operating YFR and some IFR. 

Q By instrument rules, you mean that the plane is 
flown by what the pilot has conveyed to him by his in¬ 
struments? He has no visibility? He has to depend for 
his bearings, so to speak, on things given to him? A 
His function is performed purely by instrument in the 
cockpit, but wdien he operates under such type flight, even 
though it could be in good weather conditions, he would 
have to abide bv both sets of rules. 

Q Let us forget Washington Airport. Predicated on 
your experience, what is the practice of commercial lines 
on a good day flying between, we will say,—are you fa¬ 
miliar vdth the flight between San Francisco and Los An¬ 
geles, 450 miles? A Yes, sir. 

Q Over mountain terrain and close to the sea? A 
Yes, sir. 

Q WLat would be the situation there of a corn- 
751 mercial plane flying on a good day, would they fly 
by instrument or by so-called visual flight rules, ac¬ 
cording to your experience, taking observations from what 
they see? A On a good day they might do either one 
or both. 

Q Well, is it entirely up to the individual vdio is pilot¬ 
ing the plane? A Yes, predicated on certain minimum 
requirements as to weather route distances. 

Q I am assuming perfect visibility, to the left, right, 
front and below. WLat is the practice with reference to 
airports having control of such things, with the manner 
of operation? Do they suggest that the individual flight 
be instrument alone, that is so-called blind flying, or do 
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they suggest the pilot fly by observation? A I know 
this, Your Honor: I don’t know if I can answer the ques¬ 
tion that you asked me, but between the various airline 
companies that you have reference to, it is their policy 
within the company that may establish such a rule. 

For example, one company might say to its pilot: It is 
our practice to fly IFR all the time. 

Q But you said and your testimony was to the effect 
that this man in A position was the local controller and 
had to do with the plane traffic on the field and leaving 
the field? A Yes. 

752 Q Then you had the B man, and you had the 
other man that you referred to in the position of 

air zone control, that is, instrument flying alone? A Ap¬ 
proach controller; yes, sir. 

Q That is instrument flying alone? A That is right. 

Q So that the conclusion that you want me to draw 
is that you can make up your own mind as to what you 
wrant to do if you are piloting a plane, fly by instrument 
or contact the A man, so to speak? A That is correct, 
sir. 

BY MR. BRESS: 

Q And in clear weather, even though you were under 
instrument flight rules, you had the same visibility as if 
you wrere on VFR? A What is that? 

Q If you are on instrument flight rules, depending on 
weather, your visibility of land marks may be just as 
good as if you w r ere flying solely VFR? A That is cor¬ 
rect. IFR and VFR flight in the same area would experi¬ 
ence the same type visibility. 

BY THE' COURT: 

Q But the man flying by instrument is not so much 
concerned about wdiat happens around him but goes 

753 by the instruments? A No. If he has visibility 
conditions, just as by visual flight rules, he is obligated 
to look out, not so much from a navigational sense, but 
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from a traffic avoidance sense, and lie is obligated to keep 
clear of other traffic. 

Q If he is navigating by instrument? A Yes, sir. 

Q Which means that he is entirely relying on what 
the instruments refer to him to get to the point of ap¬ 
proach from A to B, and then gets his instructions. 

Now, the man flying by visual flight rules, so to speak, 
he relies simply on what he sees immediately around him? 
A Yes y sir. 

Q Now, you say that both men under the circumstances 
would also be concerned, and presumably and naturally, 
with anything that may pop up in the air traffic in the 
air? A Yes, sir. 

• • • • 

755 MR. GALIHER: While Mr. Bress is here, I 
want to bring up the question of the witness Men- 

dell. 

THE COURT: That is the man that you took his de¬ 
position? 

MR. GALIHER: Yes. 

THE COURT: Well, I indicated that if Mr. Bress is 
going to use the witness’ deposition, and, of course, 

756 I cannot prevent him from doing so, but I think, 
as indicated with reference to what Mr. O’Donoghue 

said, that there should be a transcript of the deposition. 

MR. BRESS: That is being written up. It was or¬ 
dered. 

THE COURT: And I think he should not be presented 
to the Court until counsel has a chance to examine the 
deposition. 

Now, on the other hand, of course there is a risk. If it 
is palpably perjurious, it will be referred to the District 
Attorney. 

If he is going to be presented viva voce, you have the 
opportunity to cross-examine him, and that is the way it 
will go. 
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MR. GALIHER: That is one of the problems we have. 
He is under subpoena. If any of his testimony is to be 
presented, he should be called to give it orally, but that 
is not the question. 

THE COURT: Where is he? 

MR. GALIHER: I don’t know where he is. 

MR. BRESS: He is in Miami. He came up the day 
you adjourned, and we took his deposition the following 
day. 

THE COURT: Why did he come up ? 

MR. BRESS: To testify in this court. 

THE COURT: Let him come up again. 

MR. BRESS: At an expense of almost $180 to bring 
him here? 

757 THE COURT: You should not have sent him 
back. 

MR. BRESS: The man is starting a job and he said 
he could not remain. 

THE COURT: But he was under subpoena. He 
wouldn’t remain? If he was under subpoena, then he is 
going to come back here, job or no job. 

MR. BRESS: Well, the subpoena, Your Honor, there 
is no point in my opposing the subpoena. If they want 
him here, I am agreeable. 

THE COURT: If he came up as a volunteer, that is 
one thing, but if he was under subpoena, he had no au¬ 
thority to leave the jurisdiction without the consent of 
the Court. 

You fellows fight it out. 

MR. GALIHER: We don’t know how he got here. 
We subpoenaed him after his appearance in court the 
other morning, and it was also by the Government. 

MR. BRESS: While he was in this chair testifying on 
deposition, when he concluded, both counsel came over 
and handed him a subpoena. 

THE COURT: It is just like Westbrook Pegler got 
caught. 



196 A 


Yon better bring him up. 

MR. GALIHER: That is one part of the problem. 

MR. BRESS: We will talk it over later. 

THE COURT: You are not going to present the de¬ 
position? 

MR. BRESS: I don’t know. 

758 THE COURT: Are you going to present it? 
MR. BRESS: I am not going to present it now. 

MR. AHEARN: This is a reflection: You notice Chart 
No. 1, which faces the wall, that has not been used because 
it is marked up with four or five marks which Mr. Bress 
had this witness make over Mr. O’Donoghue’s objection. 
THE COURT: Well, take them off. 

MR. BRESS: Let us meet and see if we can straighten 
it out. 

THE COURT: If you cannot, I will straighten it out 
for you. 

(Thereupon at 12:30 o’clock p. m. a recess was taken in 
the hearing until 1:45 o’clock p. m.) 

759 Afternoon Session 

THE COURT: Very well. 

MR. BRESS: Mr. Seltzer. 

Whereupon 

Stanley L. Seltzer 

returned to the stand and w r as examined and testified fur¬ 
ther as follows: 

Direct Examination (Resumed) 

• • • • 

760 Q In interrogating you concerning this large 360- 
degree view from the tower, I asked you how far 

you could see and you already indicated that. But I 
didn’t specifically ask you -whether or not from your posi¬ 
tion in the tower you can see all of the airport itself 
south of the tower—the airport itself. A Yes. 
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Q And by that, seeing the airport itself, what 

761 altitude can you see, say at a point at the south 
edge of the airport? How high up can you see? 

MR. O’DONOGHUE: I don’t understand that question. 

MR. BRESS: I will try and reframe it, then. 

BY MR. BRESS: 

Q From the position of the A man in the tower, look¬ 
ing south, and at a point at the south edge of the airport, 
at the end of runw^ay 3 or 36, shall we say, how high up 
can you see? A Without changing your location, I 
would have to estimate—purely a guess on my part— 
that it would be in the neighborhood of perhaps eight 
hundred feet or nine hundred feet. 

Q Now, beyond that, say in the area of Potomac Yards, 
to the west of the airport and south of the airport, can 
you see all of the yards from the tower? A As much as 
is visible to the eyes, yes, 

Q And from the ground up, what altitude can you see? 
A Up to the line caused by the roof level of the tower, 
which would be considerable altitude. 

Q And by “considerable altitude,” at that distance it 
would be how much? A An object over the Potomac 
Yards, oh, I would estimate you could see seven thousand 
feet, from that location, on down. 

762 Q If anything were west of Potomac Yards, you 
could see it even higher than that, I suppose. 

THE COURT: Hid I understand you to say you could 
see up seven thousand feet? 

THE WITNESS: Yes, sir—purely an estimate. 

THE COURT: You mean a mile and a half in the 
air? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

BY MR. BRESS: 

Q As far as a point south of the inlet here, from your 
position in the tower, at that point how high up can you 
see? 
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MB. AHEARN: What inlet does counsel refer to, 
may I inquire? 

MR. BRESS: At the inlet just south of the airport. 

MR. AHEARN: The body of water south of runway 
3? 

MR. BRESS: That is right—the area just south of 
the airport and south of runway 3 and 36. 

BY MR. BRESS: 

Q Let me point at something more specific. Do you 
know where the sailing marina is? A Yes. 

Q Is this little inlet here, south of the main inlet, 
called the sailing marina? A Yes. 

763 MR. AHEARN: I am sorry, sir; but may the 
record show what counsel is referring to? 

MR. BRESS: I think it does. 

MR. AHEARN: The record is entirely blank on what 
counsel is doing, when you read it. 

THE COURT: I am completely in the dark as to what 
“sailing marina” means. I have an idea it means some 
kind of beach or place where sailboats are moored or 
located. Is that right? 

MR. BRESS: It is a cove where sailboats are pro¬ 
tected from the winds and water. 

THE COURT: He is not an expert on sailboating. 
Can you pick out an object from examination of the ex¬ 
hibit, an object commonly known to you and others at 
that time as the sailing marina? 

THE WITNESS: I believe I can. 

THE COURT: Step down and point it out. And 
stand over this wav, Mr. Seltzer, so the jury can see what 
you are doing. 

THE WITNESS (at the board): This is the area 
wdiich I believe and have always known as the sailing 
marina. 

THE COURT: Are you pointing to land or water? 

THE WITNESS: A water area, sir—surrounded, on 
three sides, by land. 
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MR. GALIHER: If the Court please, I think 

764 you and the jury might he interested in knowing 
there is a little boat club there called the Sailing 

Marina Boat Club. And these boats tie up there. I think 
that is right—isn’t it, Mr. Bress? 

THE COURT: I don’t know. It may be a term 
adapted from the Italian, apparently, because if you go to 
Salerno or Ancio or Capri, or that part of Europe, they 
have the so-called marinas or beaches. But of course I 
dont know. 

MR. BRESS: It is a place where sailboats dock. 

THE COURT: That is what I thought. 

MR. AHEARN: You might say it is a little harbor. 

THE COURT: Then we are agreed on that. If it is 
an Italian word, we are not familiar with the Italian lan¬ 
guage. So we will call it a little mooring place or dock. 
BY MR. BRESS: 

Q Is that little mooring place for sailboats, which I 
referred to as the sailing marina, referred to by the men 
in the tower as the sailing marina ? A Yes, sir. 

Q We know what point we are talking about, then. 
The sailing marina is just south of the inlet which is just 
south of the airport. 

MR. BRESS: Is that clear enough for your purpose, 
Mr. Aheam? 

MR. AHEARN: Oh yes. 

765 BY MR. BRESS: 

Q At a point over the sailing marina from the 
tower, how high up can you see? A Again I will have 
to purely guess as to the figure— 

MR. G-ALIHER: I object to that. 

THE COURT: If he is going to guess, I will exclude 
it. 

BY MR. BRESS: 

Q From up in the tower, give us a conservative esti¬ 
mate. A It would be some figure below seven thousand 
feet. When I had reference to seven thousand feet, I 
was talking about Potomac Yards—if I may, in this area 
(indicating at board). That is what I believe you were 
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talking about. I want to make clear the yards extend 
over quite an area, and the closer the yards get to the 
towrer, the less I can see, because of the overhanging 
roof. 

Q Yes, sir. 

At a point directly west of the tower, how high up 
over the Potomac Yards can you see? 

MR. O’DONOGHUE: From what point, Mr. Bress? 

MR. BRESS: From a point directly west of the tower, 
from a person in the tower itself. 

MR. GALIHER: You mean at any position in the 
tower? 

MR; BRESS: I will let him give the variation 
766 from different positions in the tower. 

THE WITNESS: I would again estimate, from 
standing at the A position, I would be able to see an air¬ 
craft, from the temporary tower, from an altitude of 
about twelve hundred feet to fifteen hundred feet. 

BY MR. BRESS: 

Q And if you moved over from the A position to the 
other side of the tower, opposite from the A position, so 
that you would be facing west, how high up could you 
see? A As I came closer to the glass, I would see 
slightly more writh each step closer to the glass. 

Q And as you view’ from the tower, from the A posi¬ 
tion, from a point west of the towrer, looking at the Poto¬ 
mac Yards, and continuing south over the Potomac Yards, 
the farther south you go, your altitude of vision increases, 
does it not? A That is correct. 

Q All right. 

Now, Mr. Seltzer, picking up where we left off before 
lunch, am I correct that whether a plane is coming in for 
a landing on a flight which is on instrument flight rules, 
or whether it comes in on visual flight rules, if the weather 
is VFR, he is brought in by the A controller? A With¬ 
out complicating the thing, basically that is correct, once 
he has completed his IFR portion of flight,— 
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767 Q The IFR— 

THE COURT: You will have to translate those 
terms into the vernacular so that the jury will have it 
constantly in mind. You mean instrument flight? 

THE WITNESS: Instrument flight, as against visual 
flight. 

BY MR. BRESS: 

Q If a person has been flying down from New York 
to Washington on instruments, when he contacts the 
tower for landing in that kind of weather, is it the A 
controller that handles bringing him in? A Only— 
again I am trying not to make it complicated—because it 
is only after he completes his instrument portion of the 
flight. If he were to remain on the instrument portion, 
his first contact with the tower would be the approach 
controller. 

Q By that you mean in good weather conditions, VFR 
conditions, a plane might still desire to come in on instru¬ 
ments? A Under the instrument rules, yes, sir. 

Q And is that for the purpose of just practice? A 
It may be. It may be for some condition of visibility in 
his particular area. But if you exclude weather, it may 
be purely for the routine practice afforded by that. 

768 Q Now, you were telling us that the B position 
did certain things—its liaison activities. May I ask 

you this? Does the B position—flight data position—dis¬ 
pose of the information that he receives from air traffic 
control center? A The information in the form of a 
traffic clearance is given to the ground controller, who is 
immediately adjacent to the flight data man. 

Q What is the ground controller position called?—C? 
A On the chart we had earlier, the photostat, it was 
referred to as position D. 

Q Ground control? A That is correct. 

Q And the B controller, then, when he gets the infor¬ 
mation—the B controller is the one facing north? A 
That is right. 
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Q When he gets the information, he gets it over the 
telephone from the center downstairs? A That is right. 

Q And if that information has to be conveyed to a 
plane which is sitting out on a runway or on a strip, he 
passes that information on to the D position, and the D 
position then transmits it by radio? Is that correct? A 
That is normal procedure, yes, sir. 

769 Q Does the B position, the flight data position, 
have any radio facilities necessary to be used in 

his job? A No, sir. The B position has none at its lo¬ 
cation. 

Q And he just operates on a telephone, and by filling 
out a slip and passing it to the D man? Is that correct? 
A That is correct. 

Q How does the B position get information from the 
planes? A The B position? 

Q Yes. A The flight data man overhears certain 
radio contacts; but if he shouldn’t, the ground controller, 
with whom he works, would advise him in the pertinent 
information. 

Q In other words, the B man uses a telephone; but 
the D man is over on his right? A That is right. 

Q And if there is a plane on the field that wants some 
clearance from the B position, there will be a communi¬ 
cation between D and the plane on the field, and D will 
then tell it to B? A That is correct. 

Q And then B contacts by telephone the air route 
traffic control center to get clearance for that? A 

770 That is correct. 

Q He is merely, then, a conduit of information? 
A To a certain extent, yes. 

Q He doesn’t generate anything himself? A No, I 
don’t think so, in the sense you are asking. 

Q We have just mentioned the D position, although 
we went from B. I would like to go from A, B and C. 
But since the D position is located between the A and B 
I think you said ground control. A That is correct. 


203 A 


Q D faces in a generally northwesterly direction? A 
Northeasterly direction. 

Q I am sorry—northeasterly direction. A Yes, sir. 

Q You have just begun to tell us some of the duties 
of the D position. One that you have stated is to get 
information from a plane on the field and tell it to the 
B man. Will you tell us what the D position is called? 
I think ou said ground control. A That is correct. 

Q It is the ground control position? A That is cor¬ 
rect. 

Q Will you tell us what are his duties? A The 
ground controller is responsible for controlling all ve¬ 
hicles, both aircraft and mobile, on the surface of 
771 the airport, on the surface of the active runways. 

In other words, he will issue taxi clearance to the 
aircraft desiring to taxi from the hangars to the loading 
gates, or from the loading gates to the runways for take¬ 
off. And, conversely, after an aircraft lands and clears 
the active runway, the flight contacts ground control for 
clearance to the unloading areas. 

Q How are the instructions that are issued by the D 
position, ground control, communicated to the person to 
whom they are intended to be addressed? 

THE COURT: If he is only responsible for surface 
vehicles, so-called, that is, planes on the ground, how 
would that be material to the major issues that are in¬ 
volved here? 

I understood the witness to say that D was the ground 
control man. 

THE WITNESS: That is correct. 

THE COURT: And it is his function to be responsible 
for the disposition of the ground vehicles. 

THE WITNESS: Yes, sir. 

THE COURT: Planes on the field. 

THE WITNESS: Yes, sir. 

THE COURT: Now, Mr. Bress, how would that be 
important? 
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MR. BRESS: It will be quite important, if Your 
Honor please, because the testimony as it develops 

772 will show certain communications on ground con¬ 
trol that were heard by planes on the ground that 

might have been intended for planes in the air. And the 
jury could not properly evaluate such testimony without 
knowing what the position is. 

THE COURT: If he is responsible only for vehicles 
on the ground—and by the use of the term “vehicles” I 
mean planes—and he has a radio by which he transmits 
information of that character to planes on the ground, 
then at this juncture of your case we are not concerned 
with any information of that character. So I will exclude 
the question, de bene. 

MR. BRESS: Yes, sir. 

The other reason for its pertinency, Your Honor, is 
that a considerable time has already been spent in the 
examination of one of the parties, concerning what com¬ 
munications occurred between the ground control fre¬ 
quency and that plane. And unless the jury knows what 
the D position, or ground control position, is and what its 
functions are and what facilities it has, it might make 
that evidence not clear. 

THE COURT: The jury has already been informed 
what the function of the A is and what the function of 
the B is, and now the witness has presumably concluded 
the informing as to what the function of the D is. 

773 MR. BRESS: If he has so stated, I have no 
further questions. 

THE COURT: You said the function of D was to 
control traffic on the ground? 

THE WITNESS: Yes, sir. 

THE COURT: That is its basic and fundamental func¬ 
tion? Is that correct? 

THE WITNESS: Yes, sir. 

THE COURT: All right. Excluded. 

BY MR. BRESS: 
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Q In the communication from the D position, or ground 
control position, to planes on the ground, what are the 
categories of information that the D position communi¬ 
cates, and where does it get that information from? A 
Well, we have various categories of information. One is 
the air route clearance which we spoke of earlier. An¬ 
other is the runway being used for takeoffs, that is, when 
a departing aircraft desires to taxi, it is taxi informa¬ 
tion pertinent to the taxi path of the aircraft on the sur¬ 
face. 

It might also include a time check, if pertinent; wind 
conditions; any information requested by a pilot. 

It might entail instructions on how to find a particular 
location on the airport, if a pilot were not familiar with 
it or requested same. 

774 That, in addition to normal traffic clearances to 
cross active areas. 

THE COURT: This is information, I understand you 
are testifying to, that goes from D, the ground control 
man, to a pilot in a plane on the field about to take off? 

THE WITNESS: May I clarify that? Not about to 
take off. I understood Mr. Bress to ask what informa¬ 
tion, and I included both information that would be used 
merely in taxiing from one location to another— 

THE COURT: In any event, it is information con¬ 
veyed to a plane that is on the field. 

THE WITNESS: Yes, sir. But not all that informa¬ 
tion goes at one time. 

THE COURT: No. But whatever information D has, 
D being in charge of the ground control operation, that 
information it is his responsibility to communicate to 
some pilot in a plane on the field. 

THE WITNESS: Yes, sir. 

THE COURT: Whether the plane is about to taxi into 
a position for takeoff, or whether it has already landed, 
or whether it discloses information with respect to the 
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unloading or loading of passengers and matters of that 
character. In other words, it is information communi¬ 
cated solely by D to a plane on the field. 

THE WITNESS: That is correct, sir. 

775 BY MR. BRESS: 

Q The next position on this chart is the C posi¬ 
tion, which faces southeast. Is that correct! A Yes, 
sir. 

(Counsel for plaintiff exhibited chart to the jury.) 

Q The C position is called, I believe, the approach 
control! A That is correct. 

Q Will you define to the jury what is meant by “ap¬ 
proach control” position! A Basically the function of 
the approach controller is to handle arriving instrument 
traffic that has been released to the control of the tower 
by the air route center, in preparation for landing. 

Q The C position gets into contact with a plane, in 
the normal course, after the release of that plane from 
air route traffic control to the tower! A Yes, sir. 

Q That is the position in the tower that takes up with 
that plane! A Yes, sir. 

• • • • 

778 BY MR. BRESS: 

Q Does the approach control position, C, that 
we are talking about now, have any duties to per- 

779 form with respect to incoming planes that are not 
on instrument flight rules! 

MR. O’DONOGHTTE: I object to that, Your Honor, on 
the ground that what a man’s duties are is a conclusion 
of law—or at least I think it may be so considered. He 
isn’t asking what does he ordinarily do, or something of 
that sort; but he is asking about what he may do. 

THE COURT: Then I will ask the question. 

Does this particular gentleman have anything to do with 
other planes approaching the airport! You have testified 
his primary function was instrument flight planes making 


/ 
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an approach. Now, did he have anything to do with any 
other planes approaching the airport? 

THE WITNESS: Yes, sir. He many times may have 
requests from aircraft wishing to simulate an IFR condi¬ 
tion or IFR approach. 

THE COURT: What do you mean? I understand the 
word “simulate,” and I think you understand the word. 
But presumably there must be some technical meaning in 
the sense in which you use it. 

Planes approach in either one way or another—isn’t 
that right? 

THE WITNESS: Yes, sir. 

THE COURT: And you say he handles those ap¬ 
proaching instrument. That is one way. What 
780 does he do with reference to any other plane not 
approaching in that fashion? 

THE WITNESS: By “simulate” I meant an aircraft 
not necessarily on instrument flight, but which desires to 
be handled in that tvpe of condition. 

THE COURT: All right. 

BY MR. BRESS: 

Q By that you mean someone making a practice run 
at the airport? A A practice run or a practice holding 
in a holding pattern. 

Q In VFR flights, then—adopting Mr. O’JDonoghue’s 
language—what does the C position ordinarily do? A 
Instrument traffic that happened to be operating at that 
time, plus the other traffic which I mentioned; and he 
would make himself helpful in any other way that is con¬ 
ceivable to other positions adjacent to him. 

Q When you say he would in any other way conceivable 
make himself helpful, will you expand on that for the 
benefit of the Court hnd jury, with respect to whether or 
not the men in the tower work as a team or work as 
individual units. A They definitely have to operate as 
a team. 
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THE COURT: You have answered the question. They 
work as a team. 

BY MR. BRESS: 

781 Q Does this team have a captain? A Yes, 
sir. 

Q And is the captain called the watch supervisor? A 
Yes, sir. 

Q And does the watch supervisor have a shifting loca¬ 
tion, or does he roam? A He has a roving location. 

Q He roves around the tower? A Yes, sir. 

Q In the center of this diagram, Plaintiff’s Exhibit 9, 
there are the letters SR. Do you know what that stands 
for? A Yes, sir. That is the abbreviation for the term 
“senior controller,” which has been commonly used in 
identifying the watch supervisor. 

Q The watch supervisor—and that is the fellow I 
have referred to as the captain? A That is correct. 

Q And on November 1, 1949, on that morning, who 
was the captain or watch supervisor? A Mr. Donovan 
Davis. 

Q Was Mr. Donovan Davis regularly employed as a 
watch supervisor? A I believe he served in that ca¬ 
pacity at the time, yes, sir. 

782 Q Was he employed as a watch supervisor, or 
to your knowledge was he so classified at that time? 

A If you mean was he classified as a senior controller, 
I don’t believe he was at that time. He was classified as 
an acting senior controller. 

Q Who was the senior controller in charge of this 
tower on the morning of November 1, 1949? A Mr. 
Davis was the senior controller in charge. But if you 
mean the man that—you mean another man that would be 
in charge? 

THE COURT: We are just concerned, I believe—un¬ 
less I am misunderstanding Mr. Bress’ question—as to 
who was functioning as SR on that morning. 

THE WITNESS: Mr. Davis. 
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BY MR.-BRESS: 

Q "What? A Mr. Davis was functioning as the sen¬ 
ior. 

Q Who told him to do that?—if you know. A I 
don’t know. 

MR. O’DONOGHUE: I object to that. 

THE COURT: It would be hearsay on his part, un¬ 
less he was there and heard what was said. 

BY MR. BRESS: 

Q You were the man in charge. You were the 
783 chief controller. A Yes, sir. 

Q Did you have, on November I,.l949, on your 
roster of personnel, certain designated supervisor con¬ 
trollers? A Yes, sir. 

Q Was Donovan Davis one of them? A I don’t be¬ 
lieve he was designated as such on that morning. 

Q And did you have another man as supervisor for 
this day, and other than Donovan Davis? A I believe 
we had another senior— 

MR. O’DONOGHUE: I object to this as irrelevant, 
Your Honor. 

MR. BRESS: This is the best evidence— 

THE COURT: Well, I can’t see its pertinency, un¬ 
less there is some question raised as to the competency 
of Mr. Davis. There was an individual functioning in 
that capacity on that day. Whether or not he was car¬ 
ried on the rolls as the man who ostensibly occupied that 
position, whether he was sent in to substitute for some¬ 
one else, doesn’t appear to me to be material at this 
time. 

BY MR. BRESS: 

Q Do you assign who shall be the supervisors for the 
day? A Normally, yes. 
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811 BY MR. BRESS: 

Q There are two remaining positions shown on 
this diagram, Plaintiffs’ Exhibit 9. One is marked L and 
the other GCA. 

Will you tell the jury what is meant by L, which is 
located on the south side of the tower? A The L posi¬ 
tion is a liaison position that is used during instrument 
weather conditions in coordinating approach control ac¬ 
tivities with the air route center. 

Q Approach control activities with the air route cen¬ 
ter? A Yes. 

Q How does that differ from the B position? A You 
may liken it to the opposite. They are concerned at B 
with the departing aircraft, and the L position with ar¬ 
riving aircraft. 

BY THE COURT: 

Q In what sort of weather? You said weather condi¬ 
tions? A Instrument weather conditions, Your Honor. 

Q To the layman that would be bad weather, foggy 
weather? A Yes, sir. 

Q So when it is good weather, he has no duties? A 
That is right. 

812 Q What were his duties that day? A We 
didn’t have a man assigned to that position, as 

far as I recall. 

THE COURT: We are not concerned with L except 
as general information. 

BY MR. BRESS: 

Q What is the L position called, the liaison position? 
A Yes, liaison. 

Q Now, there is one other position, the GCA. Now, 
in the sense of positions as we have used the positions of 
windows around the tower, is the GCA such a position? 
A GCA is a location along the west wall of the tower. 

Q And does that position put the GCA operator in 
front of a window so that he looks out? A No, sir, he 
cannot see outside. 
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(Thereupon Mr. Bress exhibited a document to the 

jury-) 

BY MB. BRESS: 

Q Now, does the GCA operator perform his duties in 
a little enclosure in the tower called a tent? A That is 
right. 

Q Will you describe what that tent looks like, what 
its dimensions are, whether it is completely enclosed, and 
whether or not it is dark inside? 

813 BY THE COURT: 

Q Is this just a colloquialism, a term that you 
people have for that enclosure? A Yes, sir. 

BY MR. BRESS: 

Q Go ahead, sir. A This enclosure, I don’t know 
the size of it, but I do know that generally you would say 
the height was about just below the average man’s eye- 
level, so that he could see out the west window of the 
tower. 

It was dark inside and had a small doorway which had 
a cloth covering to exclude light. Within that enclosure 
there were two radarscopes and appropriate radio equip¬ 
ment. 

Q And these radarscopes, which are not relevant to 
our case, they do deal with bringing planes in on instru¬ 
ments; is that correct? A That is correct. 

Q And tracing the path of planes coming in on in¬ 
struments, and the radio facilities for the GCA operator 
to tell the plane whether he is coming in on the beam or 
not? A That is correct. 

Q Apart from the L position, which is arriving air¬ 
craft on instruments, and to the opposite position, the B 
position, which is outgoing aircraft, the L facing south 
and the B facing north; is that correct? A Yes, 

814 that is correct. 

Q Apart from those two and the supervisor, the 
roving supervisor, all other stations in the tower are 
equipped with radio facilities, is that correct? A Yes. 
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Q Now, with respect to the radio facilities within the 
control tower, I would like to be brief about it but I 
want the jury to understand it. 

Can you tell us and would it assist you to point out 
on the photograph, Plaintiffs’ No. 10, what those radio 
facilities are and what they look like? A I don’t know 
whether the chart, whether the photograph would help. 

I don’t know if it shows enough of the equipment. 

Q I show you here something that might be of help 
to you in answering that question. A It shows the— 

THE COURT: Well, I am wondering now whether or 
not we are descending into too much detail in that cate¬ 
gory. 

I understood him to say that VB, L and the SR are 
not equipped with radio. 

MR. BRESS: Yes. 

THE WITNESS: Yes. 

THE COURT: So therefore by process of elimination 
that 'would mean that D and A and C had radios. 
815 Now, we already know that D, A and C are in 
the tower. Why doesn’t the witness—and I make 
this suggestion, tell us the sort of equipment they had, 
whether transmission, reception, or both. 

MR. BRESS: Affright. 

THE COURT: And the wave band if it is important. 
BY MR. BRESS: 

Q Do you understand, Mr. Seltzer, what the Judge 
refers to? 

What I am referring to is the situation on radio facili¬ 
ties on November 1st in the temporary tower. A I be¬ 
lieve I understand. 

Q And you are answering all the other questions as 
of November 1st; is that correct? A Yes, sir; that is 
correct. 

Q You answer that general question of the Judge and 
that might save us some time as to the radio facilities for 
these three positions, all of which are facing generally to 
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the east; is that correct? There is one due east, one 
northeast, and one southeast? D, A, and 0? A Yes, 
sir. 

Q Now, go ahead. A Each man has a series of se¬ 
lector buttons, which allows him to transmit on any one 
of a given number of frequencies, radio frequencies. 

816 As I recall, each man at the ground control, local 
control, and the approach control position, all have 

the same push button, and the men also could hear air¬ 
craft by listening to a whole series of loud speakers lo¬ 
cated on the window sills, running around the front part 
of the tower. 

Each loud speaker was for a different one of the fre¬ 
quencies. At times the approach controller and the 
ground controller had the option of using headphones, if 
it made things any easier for that controller. 

Q Now, that was a pretty general description. May 
I ask you a few more questions to make it more clear? 

When you say each of these three men has a series of 
buttons, would you describe the kind of buttons that you 
are talking about and how they put them into operation? 

Is it like a push button on a telephone that has more 
than one connection, one line connection? A There are 
three types of buttons involved in there. 

Q Tell those three types. A One was a toggle type 
switch, and by that I mean a switch comparable to the 
one you turn the lights on with in your room. 

BY THE COURT: 

Q You say a toggle switch? That is one off the 
switches that flips up and down, for off and on? A 
Yes. 

817 And there is a second type of toggle switch, 
which is a technicality of difference, and a third 

type was a push button type, similar to the type used on 
the base of the telephone. 
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BY MR. BRESS.- 

Q And that series of buttons—is the same series in 
front of each of those three positions! A To the best 
of my recollection, yes, they are all identical. 

Q Now, does each button relate to a different fre¬ 
quency! A Yes, sir. 

Q Now, how closely spaced are those toggle switches 
and buttons, as to whether or not it is possible to reach 
two 'with one hand! A That would depend on which 
.switches you had in mind. For example, one type of 
toggle switch and push button, you could do it with one 
hand, you might span that but not turn it on. 

Q They require different types of movement of the 
finger! A That is correct. 

Q And with respect to the area in which the switches 
and buttons are located, do they extend there before you 
for approximately six inches! A The push but- 
818 tons were approximately six inches from top to 
bottom. 

Q When you say push buttons covering about six 
inches, hovr many push buttons are there, as many as 
frequencies there are! A How many push buttons are 
there! 

Q Yes. A There would be five push buttons. 

Q We are speaking, as I understand it, with respect 
to each position! A That is correct. There are five 
push buttons at each position. 

Q You are assuming each position has the same num¬ 
ber of buttons! A Yes, sir. 

Q Now, these five push buttons each relate to a dif¬ 
ferent radio frequency covering what— 

MR. GALIHER: I think that chart actually shows 
this, and the jury could follow his testimony better. I will 
be glad to hold it up if you want. 

MR. BRESS: No, I don’t believe so, Mr. Galiher. 
Thank you. 
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MR. GrALIHER: May I show you what I have refer¬ 
ence to? 

MR. BRESS: Yes. 

Mr. Reporter, will you please read back the 

819 question in which I stopped in the middle? 

(Pending question read.) 

BY MR. BRESS: 

Q Cover what radio frequency? A That calls for 
some recollection on my part, and I know that the bottom 
one was 119.1. 

Counting up from the bottom, I can’t recall the second 
one, nor the third one, but X recall that the fourth one had 
two frequencies on it, if I remember correctly, one 118.1 
and 134.64. 

And the top one, the fifth button, had 126.18 megacycles 
on it. 

Q In the group you listed, Mr. Seltzer, you omitted 
the frequency for No. 2 and 3 button going up? A That 
is correct. I don’t recall what they are. 

Q Do you recall whether one was 118.3 or 122.5? 

MR. O’DONOGHUE: This is improper. 

THE COURT: He has no recollection so I will exclude 
the question. 

BY MR. BRESS: 

Q You don’t remember the frequencies on the others? 
A No, sir, I don’t recall. 

Q Do you know what 119.1 frequency was? A That 
was for local control frequency. 

Q And when you describe that as local control 

820 frequency, does your use of the term “local con¬ 
trol’' have reference to the position A on the dia¬ 
gram? A That is correct. 

Q So that the 119.1 frequency that we may hear about 
further in this trial is the local control frequency used 
by the local controller, otherwise known as. the A con¬ 
troller? A That is correct. 
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Q Now, with respect to the ground controller, D, what 
is the ground control frequency? A The basic ground 
control frequency is 121.9 megacycles. 

Q 121— A 121.9 megacycles. 

Q Does that help you to refresh your recollection 
whether the No. 3 or 3 buttons relate to frequency, say, 
of 121.9? A No, sir. 

Q You don’t believe that it was believe that it was 
either or don’t recall? A There are too many frequen¬ 
cies for me specifically to recall each push button. 

Q Is the fact that you have been absent from the tower 
so long something that contributes to your lack of recol¬ 
lection? 

MB. O’DONOGHUE: That is an improper ques- 
821 tion. 

THE COURT: He has no recollection. The 
reason why is immaterial. 

MR. BRESS: Well, he did have a recollection some¬ 
time ago. 

THE COURT: If he had it, he has not it now. You 
are asking why he has not got it and you are suggesting 
a reason. 

If he has no recollection, we are not concerned with the 
reason. 

BY MR. BRESS: 

Q What is the frequency for approach control? A 
The frequency normally considered the primary one is 
118.3 megacycles. 

Q And that also is a frequency that you didn’t list 
when giving us the number as 5? You listed three, and 
since that time you have given us two more, basic ground 
control and the other basic approach control? A That 
is right. 

Q If those were the two that were missing, that would 
constitute the five? A No, it would be a total of six 
frequencies on five push buttons. 
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Q On No. 4 yon had also a frequency of 134.64 in ad¬ 
dition to the 118.1; is that correct? A That is correct. 

Q All right. Now, we are also concerned, Mr. 

822 Seltzer, with the 126.18 frequency. 

Will you tell the jury what that is, what it is used 
for, and who uses it? A That is for the United States 
Air Force Control Tower frequency. It is used in Air 
Force aircraft to contact their control towers. It is used 
at Bolling and Andrews control towers, as well as others. 

And at the time in question it was installed in the 
Washington tower. 

Q Is the frequency 126.18 known as any particular 
channel, frequently referred to as a certain channel? A 
Yes, sir. 

Q What is that? A Channel B or Channel Baker. 

Q If we hear reference to the frequency known as B 
or Baker channel, we are talking about the military fre¬ 
quency of 126.18? A That is correct. 

Q Now, Mr. Seltzer, in addition to the push buttons, 
what frequencies are there on the toggle switches? A 
On three of the toggle switches—I can’t recall on the first 
three toggle switches, which were to the left side, with 
one exception, that I believe the tower low frequency 
transmitter was hooked to one of those keys. 

Q By the tower low frequency—do you remem- 

823 ber what that tower low frequency was? A Yes, 
sir. 

Q What was it? A 278 kilocycles. 

Q 278? A Yes. 

Q This is kilocycles? A Yes. 

Q And the other numbers that we were referring to 
heretofore were megacycles? A That is correct. 

Q Is that called VHF, very high— A Megacycles 
are VHF. 

Q Very high frequency? A Yes. 

Q And the kilocycles are known as low frequency? 
A That is correct. 
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Q Now, the tower low frequency, could you tell us 
for general information what that 278 kilocycle channel is 
used for, for what transmission, to whom and from whom? 
A Used for transmitting to aircraft; primarily that is 
the use. It is a general frequency. In fact, it was the 
predecessor to VHF in control towers. 

Q Would you tell the jury whether or not VHF de¬ 
velopment in the last decade or so improves radio 

824 communication over the low frequency to the same 
extent that we have on our home radios, FM as 

against standard frequency? A Well, we do get— 

MB. O’DONOGHUE: I object. 

THE COUBT: Sustained. 

BY MB. BBESS: 

Q I withdraw the question. I thought it might be 
a matter of interest wiiether or not kilocycles or mega¬ 
cycles w’ould affect— 

MB. O’DONOGHUE: The objection has been sus¬ 
tained. 

THE COUBT: We are not concerned with that. 

MB. BBESS: Very well, sir. 

BY MB. BBESS: 

Q You have mentioned the toggle switches, Mr. Selt¬ 
zer, and you have told us that one was a lowr frequency, 
278 kilocycles. What wras the other toggle switches? A 
I don’t recall specifically on this. 

Q Was there any of the toggle switches, and we are 
still speaking of November 1, 1949, was there any of the 
toggle switches connected with the 119.1 or the 118.3 or 
the 126.18 channels? Or are they all push buttons? A I 
don’t believe I understand the question. Are they con¬ 
nected? 

Q All right. I can repeat it, but Mr. Beporter, will 
you read it back to him? 

825 MB. O’DONOGHUE: He said he doesn’t under¬ 
stand the question. 


THE COURT: Well, if it is repeated to him—the 
witness answered he didn’t understand the question- By 
repetition of it again, he is not going to be helped in 
understanding it. He heard the question and he said he 
doesn’t understand it. 

MR. BRESS: Well, I won’t waste time. I think he 
would understand it if it was re-read to him, but I will 
reframe it. 

I am sorry, but I have forgotten it myself. 

THE COURT: Well, refresh your recollection then 
by having the reporter read it back to you. 

MR. BRESS: Will you read the question? 

(Pending question read.) 

MR. BRESS: I don’t think I can improve the ques¬ 
tion. 

THE COURT: Well, I didn’t think you could. 

BY THE COURT: 

Q Query: Can you answer the question? A Your 
Honor, I can’t understand it because I am confused. 

BY MR. BRESS: 

Q What is it about it that confuses you? A With 
reference to the connection. I don’t know whether you 
mean electrically or physically. 

THE COURT: One is kilocycles and the other 
826 megacycles. 

MR. BRESS: No. I am speaking only of mega¬ 
cycles. 

BY MR. BRESS: 

Q Your local control 119, and the approach control 
118.3, and the Baker channel 1*26.18, I understand your 
testimony to be that those channels are operated by sepa¬ 
rate buttons; is that correct? A Some by toggles and 
some buttons. I don’t recall 118.3, what it was. I said 
certain were operated by push buttons and others by 
toggle switches. 
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Q But in giving us the location of the buttons, and 
that is the purpose of my inquiry, you gave No. 1 button 
as 119.1? A That is right; starting from the bottom. 

Q That is local control position, and that is a button 
and not a toggle switch? A That is correct. 

Q Then on the Baker channel, 126.18, that is a but¬ 
ton, too, and not a toggle switch? A That is right. 

Q And the 118.1, that is a button and not a toggle 
switch? A That is correct. 

Q As far as the ground control 121.9 or 119.3, you 
don’t remember whether it was button or toggle? A 
That is right. 

827 Q I think that answers my question, that those 
which you said are buttons are not operated by 

toggle, or the frequency operated by button at the A 
position, operated by button also C and D? A Yes, 
sir. 

Q And that at the A position a certain frequency is 
operated by toggle, and it is also operated by toggle at 
I) and C position? A Yes, sir. 

Q Now, with respect to the physical operation of the 
buttons as on a telephone, can you take two buttons and 
press them down simultaneously and hold them? A Pro¬ 
viding you manipulate your fingers properly, you can. 

Q And by doing that can you thereby transmit simul¬ 
taneously on two channels? A With somewhat of a 
change in your modulation or clarity; yes. 

Q Do you have any regulator that can reduce or in¬ 
crease the power in your transmission? A Not in the 
control cab. 

Q Is simultaneous transmission or was simultaneous 
transmission on two frequencies at the same time per¬ 
missible at that time? A As I recall it at that 

828 time, it was the general practice to avoid trans¬ 
mitting simultaneously, but there was nothing to 

prohibit it. 
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BY THE COURT: 

Q What do you mean by transmitting simultaneously, 
giving the same message to two different persons? A 
Connecting two or three transmitters on the air at one 
time and talking at one time there on the different fre¬ 
quencies. 

Q Who are they transmitted to? A They may be 
transmitted to other aircraft on the different frequency. 

MR. BRESS: I will develop that. 

THE COURT: 1 think we better drop that for the 
time being. I don’t think it is helpful. 

MR. BRESS: I think that it is real pertinent. 

THE COURT: If you think it is material, the wit¬ 
ness should clarify it. I am still mystified. 

I don’t want you to conclude or the jury to conclude 
I am an expert. 

You say you can switch two buttons at the same time? 

THE WITNESS: That opens certain areas for trans¬ 
mission. It opens two transmitters when you do that. 

BY THE COURT: 

Q There are two separate transmitters open? 
829 A Yes. 

Q Does one man operate the two transmitters? 

A Yes. 

Q Where does the first transmitter go, conceivably? 
A In the same general area as the second. 

Q So that two transmitters are going in the same 
general area? A That is right. 

Q That is the same man transmitting then on his 
transmitters? A Yes. 

Q Well, let us say he is transmitting what, generally, 
any information? A Anything at all. 

MR. BRESS: Your Honor, I will develop that. I have 
been trying to hurry and I am probably not developing 
it. 

THE COURT: I don’t see that it is material at all, 
and I exclude it. 
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He wasn’t there transmitting any messages. He merely 
states that you could transmit, rather, open up two trans¬ 
mitters at the same time. 

MR. BRESS: Your Honor rules that is not relevant? 

THE COURT: I didn’t say that wasn’t relevant, hut 
you cannot develop it any further because he wasn’t 
transmitting any messages. 

830 MR. BRESS: I am not asking about any trans¬ 
missions that occurred on that day. 

THE COURT: We are at the point where he said by 
virtue of his experience and position that you could oper¬ 
ate or open up two areas of transmission at the same 
time, or two transmitters at the same time. 

We will leave it there. 

MR. BRESS: All right. 

BY MR. BRESS: 

Q Now, Mr. Seltzer, on the 119.1 button, will you tell 
the jury—strike that in order to get a more simple illus¬ 
tration to begin with. 

If you wanted to communicate, or the man on the 
ground control position wanted to communicate with a 
plane on the ground, and if 121.9 is a toggle switch, do I 
understand that he takes the toggle switch and throws it, 
and then speaks into a microphone, and everybody, 
where it is that plane on the ground or some other plane 
at Bolling, that may be tuned on that channel, or if any¬ 
body in the air is tuned on that channel, anybody within 
power of the transmitter will pick up that communication? 

MR. O’DONOGHUE: I object to that. 

THE COURT: I will sustain the objection. 

Will pick up the transmission? He doesn’t know 
whether they will or not. He could not conceivably 

831 answer the question. 

MR. BRESS: We win modify it. Can pick it 

up? 

THE COURT: That also suffers from the same dis¬ 
ability. 
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BY MR. BRESS: 

Q Haw long have you been in the employment and in 
connection with radio transmission in towers? A From 
approximately March, 1943, until the present. 

Q Did you have to pass any examination before— 

THE COURT: We will suspend for five minutes. 
Step down. 

The jury will be given the same caution. 

Those in the court room will remain seated until the 
jury leaves the room. We will suspend until 3:05. 

(Thereupon a short recess was had.) 

BY MR. BRESS: 

Q Now, Mr. Seltzer—may I proceed, Your Honor? 

THE COURT: Yes. 

BY MR. BRESS: 

Q Mr. Seltzer, I want to get a simple explanation if 
I can of the channeling and the frequencies in these 
transmissions from the tower. 

Could you explain without my asking any further ques¬ 
tions what happens or what is designed to happen when 
you transmit on the ground control frequency? A From 
a non-technical standpoint? 

832 Q Yes, I don’t want anything technical. A It 
is designed to transmit to aircraft primarily on the 
airport, or motor vehicles on the airport of Washington 
National. 

Q Are the motor vehicles on Washington National 
Airport required to be tuned in on the ground control 
frequency? A Only certain vehicles are. 

Q Now, these vehicles have radio receivers in them, 
not too unlike radio receivers you have in our pleasure 
automobiles? A Of that type. 

Q And when you say they are tuned to the ground 
control frequency, will you tell us simply what that 
means, or some homely illustration that you can give us 
of that? A I would say it would be comparable to a 
tuning of the broadcast radio or television, to a particu¬ 
lar station. 
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BY THE COURT: 

Q If I went home and I got WMAL, and if I left it on, 
I would continue getting WMAL until it went off? A 
That is correct. 

BY MR. BRESS: 

Q Is the same illustration applicable to the other fre¬ 
quencies? A Yes, I believe so. 

Q Now, are commercial airliners assigned to 

833 anv particular frequency for local control? A I 
cannot recall as of November 1, 1949, if they 

were, as you say, assigned as a group apart from anyone 
else on that frequency. 

Q If a plane switches from air traffic control to the 
tower and has actual communication with the tower, does 
that establish the frequency for contacts between the 
tower and that plane? A The controller, when he 
changes to the tower, he will tell you the frequency. 

Q If an aircraft approaching Washington is told to 
switch to 119.1 and remains on that frequency, that would 
be received by whom in the tower? A Normally in¬ 
tended for the local controller. 

Q And the local controller is the A position? A That 
is correct. 

Q Getting away from the switches for the different 
buttons, will you tell the jury whether or not there is a 
speaker in the tower in front of these several positions, 
a separate speaker for each frequency, or whether you 
keep the button on or off, you would hear the trans¬ 
missions eoming from those frequencies? A The speak¬ 
ers are one for each frequency, and the push buttons are 
not connected to the speaker, except 'when you are trans¬ 
mitting on the frequency involved. 

834 Q Wlien one transmits on the 119.1 frequency, 
for example, the A position transmits on local 

control to a plane in the air, is it necessary for the A 
controller to depress the button for that frequency? A 
That is correct 
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Q When he depresses the button, what does he speak 
into? A A microphone. 

Q Is that a hand microphone or some other form of 
microphone? A A hand microphone at the A position. 

Q Now, when he pushes the button in for 119.1 and 
speaks into it, state whether or not during the time that 
that button is in, communications directed to the tower 
through the speaker are cut off on that frequency. A 
He has one more button to push to activate this button 
microphone. That puts the transmitter on the air on any 
of the channels you have selected the push button on. 

When this push button—pardon me, when you activate 
the transmitter on any VHF frequency, the associated 
speaker is muted so you don’t hear your own voice com¬ 
ing back at you through the speaker. 

BY THE COURT: 

Q That is the speaker? Nothing comes through that? 

A That is blocked out. 

835 BY MR. BRESS: 

Q Is it blocked out when the button is pushed 
on the hand microphone, or when you depress the fre¬ 
quency button on the hand microphone, or if you have 
your frequency selector, those five buttons, if you press 
the button down, that doesn’t disconnect the speaker? It 
is only when you are actually talking? It is only when 
you actually depress the button on the hand microphone 
and speak into that that the speaker becomes discon¬ 
nected? A That is correct. 

Q On that frequency? A That is correct. 

Q Now, as in the illustration suggested by the Court, 
if you have the buttons depressed on one channel, you are 
broadcasting on that channel, and your receivers tuned 
to that channel are designed to receive those communica¬ 
tions; is that right? A That is correct. 

Q Now, if you depress two toggles and speak, then 
the receivers tuned to either one of those two frequencies 
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are designed to receive the message? A That is cor¬ 
rect. 

Q Now, on the 126.18, the Baker channel, the military 
channel, is what you have stated about communicating 
on that channel the same as on the local control 

836 channel? You press the button, then press the 
button on the hand microphone? A Yes, sir. 

Q Now, when you use a toggle switch, the procedure 
is exactly the same, is it not, with respect to disconnect¬ 
ing the speaker, only w T hen you depress the button on the 
hand microphone? A Yes, sir. 

Q And with respect to a desire to speak on two chan¬ 
nels at one time, one controlled by a button and the 
other controlled by a toggle switch, you would have to 
throw both of them, and then the same thing would 
operate w T hen you depressed the button on your hand 
microphone? A Yes, sir. 

Q You said a few’ minutes ago that the hand micro¬ 
phone is at the local control position, the A controller. 

Is there a different type microphone for the C, ap¬ 
proach control, or the D, ground control? A The ap¬ 
proach control is a different type microphone. It is a 
suspended type microphone since he operates in a sitting 
position. 

Q And the approach control is the C position? A 
That is correct. 

Q He has a type microphone which is different from 
the hand microphone in what way? A It is sus- 

837 pended, rather than hand-held. 

Q Suspended from the ceiling? A No, it is 
suspended from a bracket which is fastened to the desk. 

Q I see. Is it so suspended that it is pretty close to 
the mouth of the speaker while seated at the desk? A It 
is adjustable to suit the speaker. 

Q The D position, the ground control, uses a hand 
microphone? A Yes, sir. 


227 A 


Q Is there any reason why the ground control posi¬ 
tion and the A control position, the A local control posi¬ 
tion, why those two have one type microphone and that 
the C position has a different type! A Yes, sir, there 
is. 

Q State the reason. A The C position is what you 
would term a sitting-down position. There is very little 
mobility associated with his duties, whereas with the 
others, there are. 

Q Now, I show you now Plaintiff’s Exhibit 10, and 
ask you whether or not, beginning with the one, with the 
N, and the north view, and one, two, three, four, the first 
four segments of this photograph, the first four sections, 
go from north to east; is that correct? A That is cor¬ 
rect. 

838 Q Will you tell us what radio facilities are por¬ 
trayed in that photograph? A I see in the north 
segment a radio receiver rack. 

I see radio speakers throughout the northeast and the 
east portion, and just about the tops of it on the south¬ 
east portion. 

BY THE COURT: 

Q Let me ask the witness this question, if I may. It 
may save time. 

Were you at the airport when the new tower was com¬ 
pleted? A Yes, sir. 

Q Can you tell us whether or not the sending and 
receiving apparatus with respect to radio in the new 
tower is the same as in the old? A No, there are some 
differences. 

Q Are the differences actual or merely superficial? 
A There are some differences in the way the selector 
goes on at the time. 

In the old tower some were toggle and some push but¬ 
ton. The new has no push buttons. 

Q Is the end result the same with reference to what 
Mr. Bress has elicited from you in direct examination? 
A Yes, the end result is the same. 
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THE COURT: Cannot we resolve that? 

BY MR. BRESS: 

839 Q There are no push buttons in the new tower? 
A Not on the selector and panels, the panels we 

have been talking about. 

Q Only toggle switches? A Yes. 

Q Are there the same number of radio receivers in 
the new tower as in the old? A I would have to re¬ 
fresh my recollection on that. 

Q Can you tell us how many receivers there were, 
how many of these amplifiers or receivers there were in 
the temporary tower on November 1, 1949? A If I 
may say it this way, I believe that there were approxi¬ 
mately 12 receiving frequencies on November 1, 1949. 
Today there may be one or two more in there. 

As far as transmitting frequencies, I believe they were 
essentially the same in number. There may have been 
a certain change, just in one or two frequencies. 

Q If there were 12 frequencies on November 1, 1949 
for transmitting, wouldn’t it necessarily follow that there 
would be 12 receivers? A No, sir. 

Q You mean you would have less or more? A You 
can vary; yes, sir. 

Q Will you answer my question as to how many re¬ 
ceivers there were in the tower on November 1, 

840 1949? A I say, I believe I am correct when I 
say in the neighborhood of 12 receiving frequen¬ 
cies. 

Q And does this photograph show most of them or all 
of them? Can you tell? A I can’t tell from that. 

Q This only shows receivers located at the northeast 
and on the east side, but these things that appear at the 
bottom of this photograph, in segments 1, 2, 3, and 4, 
the fourth segment, are they the tops of speakers? A 
They appear to be. 

MR. O’DONOGHUE: I object to this question. 
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THE COURT: I understand. I will sustain the ob¬ 
jection. 

MR. BRESS: The objection to what? 

THE COURT: To the question asked of the witness, 
that he just answered. 

MR. BRESS: As to whether these are—may I show 
the exhibit to the jury, then, showing the receivers? 

Is there any objection to that? 

MR. O’DONOGHUE: I object to this for this reason: 
It is introduced to show a view from the tower. If it 
shows any receivers, it is only by some chance. 

THE COURT: Again, if the witness has said, and I 
understood him to say, that the actual physical situation 
as it exists today is only different in the fact that there 
are one or two more receivers or perhaps one or 
841 two changes, different than that which existed in 
the temporary structure at the time of this difficulty, 
then why wouldn’t it be better, since he has sufficiently 
identified the locale of the so-called receivers and trans¬ 
mitters, and on his questioning you have elicited from 
him the functions of the individuals in the particular 
areas that axe concerned with it, and why wouldn’t it be 
better to leave that until we take a view on Tuesday? 

MR. BRESS: I think that is perfectly all right. 

THE COURT: Then counsel in the meantime, and I 
make this suggestion, can get together between themselves 
as to what will be pointed out to the jury at that time in 
relation to this or other matters, and if you have any 
dispute at that time, with the jury standing off some 
little distance on the side, I will be in the middle and I 
will resolve the dispute. 

MR. BRESS: That is the reason why I wanted to 
inquire about the physical facilities in the tower, for the 
benefit of Court, counsel, and the jury. 

THE COURT: You have done that. If it was for my 
benefit, I would say you have done that verv well. 

BY MR. BRESS: 
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Q Mr. Seltzer, apart from the radio facilities in the 
tower, what other communication equipment is furnished 
to the tower operators for purpose of communica- 

842 tion with planes? A Traffic signal lights. 

Q Will you tell the jury what you mean by 
traffic signal lights? A It is a portable hand-held type. 
It has two handle grips. It is like a portable searchlight 
but the bulb is similar to an automobile headlamp, with 
a large reflector in the back of it, and on the front grip 
you change the color of a lens in front of that light, and 
in the back grip you have a trigger to turn the light on. 

Q Is that called a light gun? A It is commonly re¬ 
ferred to as a light gun. 

Q Is this called an Aldice lantern? A I have heard 
it referred to as that. Actually an Aldice lantern is an¬ 
other device. 

Q What is the function of that type of traffic light? 
A It is a traffic control device for use where two-way 
communication is not available by radio. 

It is rather limited on what it can do, and the con¬ 
troller would use it more or less as of necessity at the 
pilot’s request or reaction to that. It is very limited in 
what you can say. 

THE COURT: May I interrput again? 

Up to now, there is no indication that we are con¬ 
cerned with the lights in this case. 

843 MR. BRESS: Yes; it may be very relevant. 
THE COURT: Up to now, from what I have 

seen, and from the pretrial stipulation, there is no such 
indication. 

You better come to the bench. 

Step down, sir. 

(Thereupon counsel approached the bench and the fol¬ 
lowing occurred:) 

THE COURT: From the opening made, the negli¬ 
gence seems to be directed, as far as Eastern Air Lines 
is concerned, on slipping off its downleg, and cutting off 
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on its base leg prematurely, in the sense of cutting it 
short, and the only other evidence in the case, from your 
opening, is the reference to the radio transmission, the 
voices. 

MR. BRESS: As far as the United States is con¬ 
cerned, we charge in our opening statement that the Gov¬ 
ernment was negligent in that the man in the tower failed 
to issue timely warning to the Eastern plane or a warn¬ 
ing to the P-38. 

In our pretrial depositions we went into great detail. 

THE COURT: You mean the P-38 was without a ra¬ 
dio? 

MR. BRESS: No. 

THE COURT: Why would the lights be used? He 
says they are used only when there is no radio connec¬ 
tion. 

MR. BRESS: There was some contention that there 
was a tower radio communication, and the tower men said 
that they were transmitting to him and not getting 
844 a response, that he wasn’t responding. 

I asked why didn’t you use the Aldice lamp? 

THE COURT: He said when there is no other means 
of communication. He doesn’t know whether they were 
used or not. 

MR. BRESS: We want to know why they weren’t. 

THE COURT: You elicited that there was another 
means of communication, namely, lights. 

I don’t think it would be good to pursue the matter 
further. 

MR. BRESS: I didn’t intend to go much further with 
it. 

The next question I was going to ask is: What is the 
visibility of such light? 

I think in the daytime it is visible X miles, and at 
night X plus one mile. 

THE COURT: I don’t know how he can testify about 
that. 
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MR. BRESS: Oh, yes, he can. He has already. 

THE COURT: Well, ask him that. 

MR. AHEARN: This testimony bears no relation to 
any charge against our people. 

THE COURT: That is right. 

MR. GALIHER: I think Mr. Bress agrees that a lot' 
of the testimony of this man, as far as Eastern is con¬ 
cerned, it is just background. 

THE COURT: It is merely information for all. 

MR. BRESS: It will shorten the trial in that 
845 we won’t have to go into a lot of this with other 
witnesses. 

• • • • 

THE COURT: (To the jury) Members of the jury, 
you will be dismissed until tomorrow morning at 10 
o’clock, with the usual caution. 

Those in the court room remain seated until the jury 
leaves the room. 

We will sit tomorrow morning and we will adjourn for 
the day at 12:30. 

• • • • 




